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Abstract
This dissertation was written as part of the MA in Art, Law, and Economy at the
International Hellenic University. There is a current case in the courts regarding the
subject, and a state is being sued.
This dissertation shows many aspects concerning the Guelph Treasure and its
problems of restitution. The main topic is whether the Guelph treasure is, in fact, Nazilooted art or if it was purchased under rightful conditions in 1935. The collection of
information from this period gives a more unobstructed view of this current situation.
Books, newspapers and published journals helped to collate and combine information.
The period between 1933-1945 was challenging, and our generation certainly has to fix
it. It would be an excellent start to compensate for any artifact looted during wartime.
Research is focused on the restitution of the most valuable artifact Nazi Germany ever
purchased.
The first chapters distinguish and clarify the different definitions related to Nazi-looted
art, the elucidation of what the Guelph treasure is and how it has been valuable over
time. The fourth chapter interprets the current trial, the related laws and arguments of
both parties with a possible outcome according to the research and laws.
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Preface
Combining my German Language and Literature Bachelor’s Degree with emphasis in
cultural studies and literature with the Art, Law and Economy Master’s Degree I am
able to follow a field of great interest to me. Researching this topic was a considerable
challenge, evoking different feelings and many moral questions and about right and
wrong. For sure it was absorbing. At this point, I would like to thank my mother
Artemis, friends and family and Dr. Marc Weber, my supervisor, for helping me with
this dissertation to the fullest extent.
The dissertation considers literature and documents available until February 2018.
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1 Introduction
In recent years there has been a marked increase in international public interest in the
problematic issue of Nazi looted-art. Individuals and researchers from all over world
scour the frameworks of archives and museums in search of artworks that were
confiscated under Nazi rule, disappeared, and are still considered missing today. Public
and private museums in Europe and the US have now, partly in coordinated actions,
began the investigation and examination of their stocks. The fight is over property was
withdrawn from 1933-1945. When an object is transported, sold or changes hands and
as time passes, the probabilities of its post-war return or restitution become
improbable. Research, appropriation, claims, proof, and treaties appear when
restitution or return occurs. Both sides are then involved in a complicated case and an
endless story. These cases show the fact that there is still a need to clarify the origin of
cultural possessions. This problem is not just one of the dubious or unscrupulous art
dealers, but also museums with outstanding reputations, as proven by the current case
of the Welfenschatz1. This current case attracts a great deal of attention, because the
value of the artifacts is priceless, and these artifacts are considered to be German
National Treasures. Indeed, it is also about right and wrong, justice and injustice.
Existing laws are not always clear as to who is the owner of the object. Nazi looting has
raised some issues, 44 States adopted the 1998 Washington Principles2 on NaziConfiscated Art, the first international instrument focusing on it. A recent bill attempt
aimed towards the application of the Washington Principles can be found in the United
States, where they were adopted in the first place. Another instrument The Holocaust
Expropriated Art Recovery Act3 introduced in the Senate aims to “ensure that claims to
artwork stolen or misappropriated by the Nazis are not barred by statutes of
limitations and other similar legal doctrines but are resolved in a just and fair manner

1

Welfenschatz known in English language as Guelph Treasure. Both names are applied. A combination
of German and English terms has been used. Using exclusively German would not be understandable of
some names for somebody unfamiliar with German. The intermixing of German and English will enhance
the readers understanding of the subject.
2
Appendix.
3
Appendix.
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on the merits.”4 The persecution of Jewish art collections in the period between 1933
and 1945 was through sales, in auctions - often significantly below value - or by
compulsory state interference without any compensation for the owners. Much went
into the ownership of public museums, libraries, and archives or in private hands of
Nazi Party members. The return of unlawfully withdrawn art and cultural property to
their former Jewish owners or their compensation was regulated after 1945 by various
statutory provisions of the Western Allies and later by the Federal Republic of
Germany. The Welfenschatz5 are valuable altarpieces of jewelry and gold memorials
from the Brunswick Cathedral. The Stiftung Preußischer Kulturbesitz 6 has the 44
national treasure relics in their care since the post-war period. This thesis asks whether
the Welfenschatz and those 44 pieces of German national treasure are lawfully in the
in possession of SPK and Germany and did the Nazis buy the treasure with the
acquiescence of the owners. The question is whether or not it is Nazi-looted art, NaziConfiscated art or did the Consortium sell it with permission. The plaintiffs argue that
the treasure was taken from its ancestors by the Nazis in an unlawful way and under
pressure. The Prussian Foundation denies that it is Nazi-looted art. 7
Alan Philipp, Gerald G. Stiebel, Jed R. Leiber v. Federal Republic of Germany and
Stiftung Preussischer Kulturbesitz. Civil Action No. 2015-0266 (D.C. 2017) is a current
case in the US District Court of Columbia.

4

Cf. Renold, Cross - Border Restitution Claims Of Art Looted In Armed Conflicts And Wars And
Alternatives To Court Litigations (European Union 2016).
<http://www.europarl.europa.eu/RegData/etudes/STUD/2016/556947/IPOL_STU(2016)556947_EN.pdf
> accessed 9 December 2017.
5
Welfenschatz known in English language as Guelph Treasure. Both names are applied. A combination
of German and English term has been used. Using exclusively German would not be understandable of
some names for somebody unfamiliar with German. The intermixing of German and English will enhance
the readers understanding of the subject.
6
Cf. 'Stiftung Preußischer Kulturbesitz' (Preussischer-kulturbesitz.de, 2018). <https://www.preussischerkulturbesitz.de/en.html> accessed 15 February 2018. SPK in follow.
7
Alan Philipp, Gerald G. Stiebel, Jed R. Leiber v. Federal Republic of Germany and Stiftung Preussischer
Kulturbesitz. Civil Action No. 2015-0266 (D.C. 2017).
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2 Definitions
As consequences of the Second World War8 on artistic and cultural assets of the
targeted state, the robbery strategy of Nazi Germany in the period from 1933 to 1945
is referred and related to the terms Nazi-looted art and Entartete Kunst9. Not only art
historians and museum experts but also politicians struggle it with even decades after
the end of the WWII. Below there are definitions to explain the differences between
the looted art. Through this reciprocal system of assumptions and the possibility of
difficult refutation of the presumption; a new, balanced and fair problem of proof in
cultural restitution procedures is achieved in the return of cultural losses that took
place during the WWII or their origin in the persecution of individual sections of the
population by the National Socialist regime of injustice. Today, there is sufficient
knowledge of the cultural deprivation circumstances, so that fair results are achieved
with the steps of the investigation.10 Einsatzstab Reichsleiter Rosenberg was the main
force behind Beutekunst and was not a state organization but an organization of the
NSDAP11. In the Nuremberg war crimes trial the actions of the leader, Hermann
Rosenberg, and others were punished as a war crime. Goering was also involved in art
crimes. 12 For further processing, a differentiation and definition of the different
terminology seem appropriate on the subject. Raubkunst and Beutekunst are
objectively separated from each other13 as is Fluchtkunst.

8

WWII in follow.
Cf. Jüllig, Entartete Kunst (degenerate art) means literally, “art that is not art anymore” so the artworks
and artists who belong to the era of degenerate art of the Nazis could not be reconciled with the artistic
understanding and the ideals of beauty of the national socialists and were regarded as degenerate art:
Expressionism, Impressionism, Dadaism, New Objectivity, Surrealism, Cubism or Fauvism. The work of
artists like George Grosz, Egon Schiele, Karl Schmidt-Rottluff, Ernst Barlach, Ernst Ludwig Kirchner, Max
Pechstein, Paul Klee, Max Ernst and Otto Griebel was banned after the Nazi regime rose to power.
Stiftung Museum: Lemo Kapitel: NS-Regime' (Dhm.de). <https://www.dhm.de/lemo/kapitel/nsregime/kunst-und-kultur/entartete-kunst.html> accessed 16 February 2018.
10
Cf. Anton, 453.
11
Cf. Scriba, NSAPD: Nationalsozialistischen Deutschen Arbeiterpartei, Stiftung Museum, 'Lemo Kapitel:
NS-Regime' (Dhm.de). <https://www.dhm.de/lemo/kapitel/ns-regime/ns-organisationen/nsdap.html>
accessed 16 February 2018.
12
Cf. Rosenkranz, 29.
13
Cf. Rosenkranz, 31.
9
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2.1 Raubkunst
Raubkunst is also known as Nazi-looted art.14 This term is the definition of the massive
unlawful withdrawal of private property of people who did not fit within the Nazi
regime. This happened in the context of discrimination, lack of rights after the
Nürnberger Gesetze came into force15. Persecution and ultimately annihilation by the
Nazi regime was a daily confrontation for the Jews where the state systematically used
its citizens to achieve that end, using its legislation to do so. In the situation of Nazilooted art, the injustice is noteworthy, especially for the Jewish owners of the cultural
properties. Until today the systematic plundering of the Jewish people is unique in this
dimension in history. Seizures get enforced when the persecution changed from citizen
persecution to a clear governmental plan. Private property was affected when it was
deposited in the museum or offered in public auctions, without differentiation
according to owners and their origin or belief.16 In many German cultural institutions,
primarily in libraries and museums, there are still art and cultural assets that are
proven to be former Jewish property or must be assumed that they have this
provenance. Raubkunst is described as a persecution-induced deprived cultural
property. The withdrawal is specifically directed against members of a persecuted
ethnic group in this case of the Jewish faith. These are cultural objects of natural
persons, persecuted by the National Socialists between 1933 and 1945 for racial,
religious and political reasons.17 Due to the scope of the art theft committed under
Nazi rule, the term Raub 18 is used for the Nazi persecution cultural assets. 19
Consequently, the Nazi-looted art is seen as cultural looting by Nazi Germany in the
connected, annexed and occupied territories at the time of World War II.20 Hence,
Raubkunst is the confiscation of cultural property from Jewish people in the German
Reich by the Nazis before and during the Second World War.21 Raubkunst can be

14

Cf. Herberg and others, 278.
Cf. Asmuss, Stiftung Museum, 'Lemo Kapitel: NS-Regime', (2018).
<https://www.dhm.de/lemo/kapitel/ns-regime/ausgrenzung-und-verfolgung/nuernberger-gesetze1935.html> accessed 16 February 2018.
16
Cf. Jeuthe, 198.
17
Cf. Rosenkranz, 31.
18
Translated into English: robbery.
19
Cf. Rosenkranz, 32.
20
Ibid.
21
Cf. Rosenkranz, 32 et seq.
15
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distinguished in two phases: (1) the phase of Kulturflug (cultural flight) and the second
phase (2) a regular force of nationalism from 1938 till 1945.22 Accordingly, the Nazilooted art considered here is Nazi persecution-related cultural property from between
1933 and 1945 in the German Reich and the territories occupied by the Germans. The
Nazi State took seizures to reach the target through propaganda and by organizations
of the NSDAP.23

2.2 Beutekunst
The war-related cultural assets or looted art describes the German art and cultural
assets that were transported away after the war, especially by the Soviet army and had
not been returned to this day. These attacks after 8 May 1945 were also a reaction to
the massive destruction and taking away of art and cultural assets by the Wehrmacht
during their war of aggression against the Soviet Union. There have been repeated
forays in history, examples of which are the Napoleonic art robberies.24 The idea of art
theft is not a new idea of the victorious war party. All wars at all times include theft of
art and cultural objects of the inferior nation, which is an emblem of triumph. It is
estimated that between 1938 and 1945, the Nazis plundered between one-fourth and
one-third of Europe’s art. Although looting during the war is common as previously
stated, the Nazis instituted a systematic, official policy to encourage it. 25 A pioneer of
this action in the Nazi Regime was Hermann Goering26 as a private collector and
Hermann Rosenberg as the leader of the Einsatzstab Reichsleiter Rosenberg (ERR), the
Special Task Force headed by Adolf Hitler.27 The plunder of cultural valuables in Nazioccupied countries during the WWII was one of the main Nazi activities. 28 All
confiscated objects were deposited in Paris at Jeu de Paume near the Louvre.29
Goering and Rosenberg were convicted and condemned to death in the Nuremberg

22

Ibid.
Cf. Rosenkranz, 32 et seq.
24
Cf. Schoen, 27 et seq.
25
Ibid.
26
Ibid.
27
'Cultural Plunder By The Einsatzstab Reichsleiter Rosenberg (ERR): Database Of Art Objects At The Jeu
De Paume'. <http://www.errproject.org/jeudepaume/about/err.php> accessed 16 February 2018.
28
Cf. Schoen, 27 et seq.
29
'Cultural Plunder By The Einsatzstab Reichsleiter Rosenberg (ERR): Database Of Art Objects At The Jeu
De Paume'. <http://www.errproject.org/jeudepaume/about/err.php> accessed 16 February 2018.
23
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Trial.30 One reason was that of the Einsatzstab Reichsleiter Rosenberg (ERR) and the
private collection of Goering; this means that art theft was a crime, “MR. JUSTICE
JACKSON: We will now take up the subject of art.”31 Mentioning that the Nazis during
the Nazi regime looted Europe’s art, especially those artworks from Jewish families
and collectors and the Nazi’s so-called Entartete Kunst. Hartung describes looted art
as a war-related cultural asset, according to "any direct to martial events related art
robbery." However, the term is limited in time to cultural assets that were taken away
in wartime, especially in connection with the Second World War. Hartung rejects a
restriction only to Looted Soviet art. The coordination center Lost Art uses for the term
looted art "war-related and displaced cultural assets"32 If the objects were withdrawn
outside the German Reich, it is looted art.33

2.3 Fluchtkunst
The Sonderauftrag Linz was an informal organization personally set up by Adolf Hitler
and directly subordinate to him, which was commissioned to assemble works of art for
a museum planned in Linz on the Danube the so-called Führer Museum34 and for other
galleries in the German Reich. A large part of the inventory is considered Nazi-looted
art. Of the approximately 4,700 works, 567 are demonstrably confiscated Jewish
property from Germany, Austria, France, the Czech Republic, Poland and Russia. About
1000 other paintings came from compulsory sales or were delivered by Nazi
departments.35 Approximately 3,200 objects were acquired through the art trade or
via private purchases, and these came, to an unknown extent, from collections that
had to be illegally withdrawn or sold under duress as so-called fleeing property.36 In
reference to the Fluchtkunst, there exist books where all the artifacts are listed. One of

30

Cf. Linder, 'Goering Transcript of the Nuremberg Trials, Nov 20, 1945 – Oct 1, 1946' (Law2.umkc.edu).
<http://law2.umkc.edu/faculty/projects/ftrials/nuremberg/Goering5.html> accessed 16 February 2018.
31
Ibid.
32

Cf. Hatung, Hannes in: Rosenkranz, 31 et seq.
Ibid.
34
Deutscher Bundestag, 'Sachstand - Raubkunst Und Restitution Washingtoner Erklärung Und LimbachKommission - WD 10 - 3000 - 061/16' (Deutscher Bundestag - Wissenschaftliche Dienste 2016).
35
Ibid.
36
Ibid.
33
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those books was returned to the German State by US-WWII veteran John Pistone, he
took this book from Hitlers house as a proof that he was there. 37

2.4 National Treasure and Cultural Internationalism and Nationalism
Cultural treasures are historical material remains left behind by previous generations
or people that observe important facts for the existence and the history of a nation.
They are important components of a nation’s cultural patrimony with an emblematic
character which shapes and enhances a nation’s cultural identity. It is significant to the
nation and therefore it characterizes them as treasures. Art. 1 of The Hague
Convention, 1954 states that the
“term ‘cultural property’ shall cover, irrespective of origin or ownership
movable or immovable property of great importance to the cultural heritage of
every people, such as monuments of architecture art or history, whether
religious or secular; archaeological sites; groups of buildings which, as a whole,
are of historical or artistic interest; works of art; manuscripts, books and other
objects of artistic, historical or archaeological interests; as well as scientific
collections and important books or archives or of reproductions of the property
defined above”.38

As cultural property is one of the fundamental elements of civilization and national
culture, its protection avoids emotional bitterness and contributes to the consolidation
of the defense of peace in people's minds. 39 The preamble to The Hague Convention
1954 recites:
“Being convinced that damage to cultural property belonging to any people
whatsoever means damage to the cultural heritage of all mankind, since each
people makes its contribution to the culture of the world; considering that the
preservation of the cultural heritage is of great importance for all peoples of
the world and that this heritage shall receive international protection”.40

37

Cf. Adams, 'BBC News - US Veteran Returns Art Album Taken From Hitler's Villa' (News.bbc.co.uk,
2010). <http://news.bbc.co.uk/2/hi/americas/8486092.stm> accessed 11 February 2018.
38
The Hague convention 1954.
39
Cf. Eisenhower, 8.
40
Convention for the Protection of Cultural Property in the Event of Armed Conflict with Regulations for
the Execution of the Convention 1954. 'Convention For The Protection Of Cultural Property In The Event
-15-

The concept of national cultural heritage refers to cultural objects created or
discovered in a state born of special relationships between the people of that state
and their cultural artifacts.41 Believing that national heritage means the ownership of a
nation as an international entity, including claims to control the possession of cultural
artifacts and sites with which the nation can pursue a historical relationship through
descent or territory. After the categorical declaration in the Hague Convention of 1954,
that cultural property, which belongs to every people, represents the cultural heritage
of all humanity. 42 This shift from national cultural heritage to common cultural
heritage is also a shift from the right to a duty perspective of the preservation of
cultural heritage for all mankind and this provides an international corporation for the
preservation and saving of the cultural heritage where every nation is involved and has
to be part of it. As a protective measure, the transport of cultural goods may take
place only within one territory or in another area under international supervision and
upon delivery of the emblem, at the request of the relevant High Contracting Party.43
This means that from the moment that the Welfenschatz is categorized as a cultural
heritage, it is not allowed to be taken beyond the borders, it has to stay within
Germany not only under the supervision under this convention but the UNESCO
Convention of 197044. And the question is to whom this national treasure belongs, and
this is the basic issue. According to cultural internationalism, objects of artistic,
archaeological, ethnological or historical value represent elements of the common
human civilization, irrespective of their country of origin, their current location or the
property rights of the country.45 The cultural achievements of individuals are the
creation of global interaction and the heritage for future generations around the
world. Particularly this means that cultural internationalism views cultural properties

Of Armed Conflict With Regulations For The Execution Of The Convention' (Portal.unesco.org).
<http://portal.unesco.org/en/ev.php-URL_ID=13637&URL_DO=DO_TOPIC&URL_SECTION=201.html>
accessed 16 February 2018.
41
Cf. Thomson, 47.
42
Preamble to the Hague Convention states “Considering that the preservation of the cultural heritage
is of great importance for all peoples of the world and that it is important that this heritage should
receive international protection”.
43
Art. 12 of the Hague Convention 1954 and Arts. 17-19 of Hague Rules 1954.
44
Cf. http://portal.unesco.org/en/ev.php-URL_ID=13039&URL_DO=DO_TOPIC&URL_SECTION=201.html
accessed 16 February 2018.
45
Cf. Phelan, 34.
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as properties of humanity.46 The objective of this theory is to justify the rejection of
restitution claims by the countries of origin of cultural goods and not for individuals
like in the case of the Guelph Treasure. However, the fact is that our world heritage
was not created by universal creators and there is no such legal concept as
international or collective ownership. But cultural nationalism puts the cultural
element above the interests of property and aims to respect the cultural importance of
things, even at the expense of established principles of ownership.47 The Welfenschatz
has received a national cultural heritage designation.

3 Welfenschatz - The Guelph Treasure
The Welfenschatz is a former medieval church treasure, in 1671 the treasure came into
the possession of the Guelph house48. Welfenschatz was placed as a treasure relic in
the former collegiate church of St. Blaise of Brunswick today is called the Brunswick
Cathedral.49 The Welfenschatz is one of the most important German church treasures
of the Middle Ages with artifacts and treasures from the 11th to 15th centuries. It is a
treasure of 82 important artifacts. In 1929 the Guelph house sold it to art dealers of
Jewish faith in Frankfurt am Main, just three weeks before the Krach in 1929.50 Today
the Kunstgewerbemuseum51 stores 44 items, those the plaintiffs wants back, the rest
of the 82 artifacts are in private collections and in the Art Museum in Cleveland The
remaining objects from the Welfenschatz are today for the most part in different
museums in the USA, Sweden and Germany. Four objects came into American private
collections in 1930 and 1931 and it is unclear where they are today.52 On February the

46

Cf. Phelan, 34.
Cf. Phelan, 35.
48
Cf. Schütte, 275.
49
More information about the cathedral under der Dom, 'Der Braunschweiger Dom, About The
Cathedral History' (Braunschweigerdom.de).
<http://www.braunschweigerdom.de/dom/layout_storage/ueberdom_geschichte_en.php> accessed
16 February 2018.
50
Cf. Authors of history.com, The Depression, 'Great Depression - Facts & Summary - HISTORY.Com'
(HISTORY.com, 2009). <http://www.history.com/topics/great-depression> accessed 16 February 2018.
51
Museum of Applied Arts of the State Museums of Prussian Cultural Heritage in Berlin.
52
THE WORLD'S CROSS - The most valuable piece of the collection, made in the 11th and 12th centuries
of solid gold, gold sheet and gold filigree, set with gemstones and pearls/ THE TRADING ALTAR by the
Cologne artist Eilbertus, created in the 12th century from copper, rock crystal, oak/ CUPPEL RELIQUAR,
47
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6th 2015 the German government announced it as a national treasure.53 The Guelph
Treasure is seen as cultural heritage treasures of Germany, which is kept to such an
extent in a public art collection.

3.1 Historical Facts
The Welfs are the oldest princely house in Europe, the family collected numerous
treasures. The Jewish art dealers got the Guelph treasure as mentioned in 1929. The
Prussian state acquired over the Dresdner Bank 1935 from the Jewish art dealers. First,
42 pieces of the Guelph Treasure were acquired and later the other two works were
added in 1935 and 1937 on exchange. According to the convention, now that it is
cultural heritage it must return to Germany.54
“Braunschweig is a city in Lower Saxony founded by two brothers named Bruno
and Dankward in 861. Braunschweig passed first to the imperial family (1090)
then through marriage to Henry the Proud, duke of Saxony and leader of the
Guelph Party. His son, the Guelph duke Henry the Lion (1129-1195), made
Braunschweig his capital. Until today the lion is the Wahrzeichen of
Braunschweig. The lion´s are associated with Henry’s name (Guelph=Leo in
Latin=lion).”55

The Welfenschatz included several works of Byzantine origin.56 Judengasse Frankfurt
was the oldest Jewish ghetto in Europe and the Nazis had as their goal the destruction
of the Jewish community in Germany at its roots.57 The connection of Prussian national
interests with those of the Reich is obvious. The two politicians Johannes Popitz 58 the

made in the 12th century, made of copper, silver, gold and bronze with intricate embellishments of
brown varnish, walrus tooth/ THE PLENAT OTTOS DES MILDEN - Created in 1339 in honor of the
Brunswick Duke Otto (1318-1344). Parchment decorated with rich drawings, rock crystal, gemstones,
pearls, gold and silver.
53
Cf. <https://www.preussischer-kulturbesitz.de/newsroom/dossiers-und-nachrichten/dossiers/dossierwelfenschatz/was-ist-der-welfenschatz.html> accessed 16 February 2018.
54
Cf. Convention on the Means of Prohibiting and Preventing the Illicit Import, Export and Transfer of
Ownership of Cultural Property 1970, 'Convention On The Means Of Prohibiting And Preventing The
Illicit Import, Export And Transfer Of Ownership Of Cultural Property' (Portal.unesco.org, 2018).
<http://portal.unesco.org/en/ev.php-URL_ID=13039&URL_DO=DO_TOPIC&URL_SECTION=201.html>
accessed 16 February 2018.
55
Cf. Jeep, 76.
56
Cf. Deuchler.
57
Cf. Struminski, 'Unsichtbare Front: Spion Für Zion | Jüdische Allgemeine' (Juedische-allgemeine.de,
2008). <http://www.juedische-allgemeine.de/article/view/id/2940> accessed 16 February 2018.
58
Cf. Scriba, Stiftung Museum: Lemo Bestand: Biografie' (Dhm.de).
<https://www.dhm.de/lemo/biografie/johannes-popitz> accessed 16 February 2018.
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Finance Minister and Bernhardt Rust59 Minister of Science, Education and National
Education, appointed by Prussian Ministers to Reich Ministers, and Hermann Göring all
tried to make art-political influence their own.60 When buying the Welfenschatz they
made use of the Prussian tradition. Its interest in cultural matters was also reflected in
the promotion of museums.61 Popitz was already decisively involved in the attempts to
save the Welfenschatz in the Republic and understood himself as true Prussian
Minister of Culture".62 The value of the Welfenschatz before 1929 was between 20-29
million Reichsmarks.63

3.2 A Discourse of the Treasure
1866 is the fateful year for the Kingdom of Hanover: between the two great powers
Prussia and Austria a war for supremacy in Germany flares up. Georg V. of Hanover
demanded his death in 1878 the re-establishment of his kingdom and the return of the
confiscated possession of the Welfs.64 Bismarck confiscates the entire Welfenschatz
for his disposal.65 But Prussian art policy had already made such efforts without the
participation of the Führer after the art dealer Herbert von der Marwitz 66 had again
offered the Welfenschatz in 1933.67 Wolfgang von Staa68, a museum officer in the
Prussian and Reich Ministry of Arts, Science and Popular Education, had found that the
"special cultural, artistic and historical significance" of Welfenschatz's "greatest
mediaeval art possession" meant that what he had bought for the Prussian state was
urgently desired for national and general political reasons. "69 What Staa particularly

59

About
'Bernhard
Rust'
(Jewishvirtuallibrary.org,
2018).
<http://www.jewishvirtuallibrary.org/bernhard-rust> accessed 16 February 2018.
60
Cf. Saalmann, 164.
61
Ibid.
62
Cf. Saalmann, 164.
63
Cf. Elmenhorst.
64
Cf. https://www.ndr.de/kultur/geschichte/chronologie/welfen118_page-2.html>.
65
Cf. Zander, 'Drei Hochzeiten Und Ein Bündisfall - Ehen Als Instrumente Adliger Machtpolitik' 1 Indes
"1913" (2018).
<https://books.google.gr/books?id=Oek9AAAAQBAJ&pg=PA109&lpg=PA109&dq=welfenschatz+bismarc
k&source=bl&ots=heIZmNgYTG&sig=bJGeqezqjhTreDI9ZI4LQ_fopvU&hl=de&sa=X&ved=0ahUKEwjtvPzK
-dXYAhXJbxQKHe4_CIAQ6AEIVjAL#v=onepage&q=welfenschatz%20bismarck&f=false>
accessed
3
February 2018.
66
Cf. Alford, 181.
67
Cf. Saalmann, 163.
68
Wolf Meinhard von Staa born in 1893 Death date unknown, Studied law and from 1927 in the
Prussian Ministry of Culture. Mathias Schmoeckel, The Lawyers of the University of Bonn in the Third
Reich (Böhlau 2004), 323.
69
Cf. Saalmann, 163.
-19-

emphasized was the fact that the merchant consortium was in financial difficulty. This
increased the probability, according to Staa, of being able to get the Welfenschatz in a
total purchase by the state at a significantly lower price. One of the reasons for the
favorable opportunity was that the art prices had not reached the level of 1929 again and one of the Jewish art dealers had already left Nazi Germany. The acquisition of the
Welfenschatz resembled the Aryanization of Jewish possessions, whereby here too the
economic plight of persecuted Jews was used to enrich the Prussian state.70 The
driving forces for the purchase were not only the museum administration but brought
the Ministers Popitz and Rust under "Promotion of the Prime Minister Goering
negotiations in 1935 to the conclusion". 71 In 1929 Ernst-August von BrunswickLüneburg72 sold the 82 works of art treasure to three Jewish art dealers for more than
7 million Reichsmarks. It was extremely difficult at that time in the art market to find
investors because of the global economic crisis. Nonetheless, the Jewish art dealers
Max Hackenbroch, Isaac Rosenbaum, consortium negotiator Saemy Rosenberg, who
moved his art shop to Amsterdam as early as 1934, with a branch in London, Julius
Falk, and Arthur Goldschmidt, managed to sell 40 of the valuable pieces for 1.5 million
Reichsmarks to international museums and collections. The remaining 42 pieces then
sold after long negotiations in 1935 with middlemen of the Dresdner Bank to the
national museums Berlin for 4.25 million Reichsmark. Dresdner Bank relied on Popitz
not to go beyond four million Reichsmarks. So Heilbronner offered a counter-bid of 3.7
million RM, which Rosenberg rejected as too low. The minimum was 4.35 million
Reichsmarks. After the negotiation Zacharias Hackenbroch passed away. It is
considered to be the largest art deal of the 30s, and Saemy Rosenberg was a
negotiator for the seller. After the Dresdner Bank got the treasure, it passed to Nazi
Hermann Goering and after Goering to Adolf Hitler as a personal gift. After the war,
the Welfenschatz became the property of the Stiftung Preußischer Kulturbesitz which
preserves and exhibits cultural heritage. 73 In my opinion that in Germany, no
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government dared to make a million-dollar offer for art, while mass unemployment
drove crowds of people into hunger typical of the interwar period.74

4 Alan Philipp, Gerald G. Stiebel, Jed R. Leiber v. Federal Republic
of Germany and Stiftung Preussischer Kulturbesitz. Civil Action
No. 2015-0266 (D.C. 2017)
With the establishment of the Advisory Commission of SPK, which according to its
chairwoman Jutta Limbach75 is also referred to as the Limbach Commission, the
Federal Government has fulfilled another requirement of the Washington Principles.
The commission has the task of mediating between the bearers of the collections and
the former owners of the cultural objects or cultural properties in the case of
disagreements over the return of Nazi persecution-related cultural assets that are
today in museums, libraries, archives or other public institutions of the Federal
Republic of Germany. The former owners’ heirs act and make recommendations, but
they are not legally binding. The Commission may be called if so desired by both
parties. The Prussian Cultural Heritage Foundation has been dealing with restitution
claims since the reunification of Germany.76 On 3 October 1990, the SPK took over the
parts of the Berlin State Museums, the Berlin State Library, and the Secret State
Archives, which had been administered by the GDR since the end of the war and the
division of Germany, into their sponsorship by the provisions of the Unification Treaty.
The collections and stocks separated since 1961 were reunited. Claims under the
Restitution Law of the Federal Republic of Arts and Crafts in the Foundation were no
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accessed

16

longer pending in 1961 at the time of commencement of employment of the SPK and
because of the expiry of the statutory registration deadlines claims were no longer
possible. Until reunification in 1990, the foundation - like other German museums,
libraries and archives - was not confronted with such questions of restitution. Was the
purchase price reasonable? So far, only a few have made claims, the heirs of the art
dealers Goldschmidt, Hackenbroch, Rosenberg, and Rosenbaum. As well as Gerald
Stiebel, grandson of the art dealer Isaac Rosenbaum. Germany would defend itself for
the first time before a US court against a restitution claim. The life of Saemy
Rosenberg, one of the art dealers, was threatened. If he had not sold the Welfenschatz
on the terms of the Nazis, he and his family would never have gotten it out of
Germany.77 Behind the imminent process is the fundamental question: In the event of
suspicion of possible Nazi-looted art each case must be examined in detail, or is it
enough the knowledge that Jewish art dealers have been gradually disfranchised since
Hitler's seizure of power in 1933 and thus were no longer able to be on equal terms on
the Art market to act? Consortia, which were founded mainly for the purchase and sale
of particularly large or particularly valuable collections and were usually based on a
very complicated consortium structure. There was significance in who appeared
externally, whether a member of the consortium, acting as a member or as a
commissioned third party, without knowledge of the consortium agreement. Without
clarity of ownership, a consortium acted as commission agent, a typical account in the
case of total ownership or as sole trader on their own account as the sole owner of
individual shares. The consortium involved different players such as art dealers, banks,
private collectors or museums. Around 1933 they are among the most important
players. For private collectors of that time it should be noted separately that they
influenced the supply of the art market, because of economic reasons caused by the
global economic and banking crisis or consequences of anti-Semitic change. They
conducted and measured sales of individual pieces or entire collections at auction. For
museums of this time it is repeated that not only the en bloc78 purchase of this work by
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the Dresdner bank were utilized on a large scale, but auctions contrary to today were
usual.79 The focus of this study is not only the conclusion of the contract on 15 August
1935 and the sale of several thousands of works of art, but also its completion. The
business was initiated in September 1933, the first year of the National Socialist
regime. The political dimension is important for this work, since numerous measures
have already been taken in the early phase to penetrate all areas of Nazi ideology and
to exclude disliked audiences from the national community.80 Dresdner bank had
become a public enterprise since its capital reorganization in 1931 and was
subordinate to the Reichsbank until 1937. With its core business, the provision of asset
and credit-related services, Dresdner Bank was part of the politically directed Nazi
economy, which had to follow the ultimate goal of rearmament. The central aim of this
study is to find out whether the art business between Dresdner Bank and the state of
Prussia brought about a settlement that equally satisfied the interests of the seller and
the buyer, or whether one of the two parties could prevail at the expense of the other
side. In a second step, it must be clarified why in this case a negotiating partner has
admitted to a disadvantageous business.81 At the same time, works of art had been
offered to the Prussian state alongside the Welfenschatz. The objects sold by the
Dresdner Bank to the state of Prussia in August 1935 were listed on a total of 42
numbered lists. This in turn went to the Berlin museums.82 Dresdner Bank offered
everything to the state of Prussia for 9,222,542 Reichsmark. Artifice of every kind and
from all eras, even before Christ. However, it was bought for 7.5 million Reichsmark,
1,700 Reichsmarks per object.83 In March 1933 under the Minister Joseph Goebbels
the newly created Reich Ministry for Public Enlightenment and Propaganda was
established and the following September the subordinate Reich Chamber of Culture. It
encompassed all actors in the cultural field, whether they were artists themselves or
involved in the dissemination of artistic work. In their professional practice they were
bound to the admission into the Reich Chamber of Culture and their entire business
activity was under the control of each relevant chamber cultural section, by 1933 they
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had created the structural conditions to subjugate the entire cultural life to Nazi
ideology. 84 Nazi ideology in the Dresdner Bank demanded from May 1933 the
Aryanization of the Dresdner Bank and questionnaires regarding their descent was
strengthened in June of the same year.85 For the analysis I used court documents with
case number 1:15-cv-00266-CKK Document 1, Document 18, Document 19-4,
Document 20, Document 23 and Document 34.

4.1 A Chronological Discourse
“The Welfenschatz was sold to the Consortium by its previous owners in 1929.
[…] After selling about half the collection of their own free will before 1933, […]
the situation for the Consortium changed quickly and drastically after the Nazi
seizure of power. […] The Consortium was suddenly targeted by a concerted
campaign of the National Socialists to acquire property they believed was of
German heritage and not fit to be owned by Jews, […] though of course, those
Jews were until then German citizens too. […] There were many, many
recorded instances in which the Jews of Germany were stripped of their
property. […] Moreover, in this case, it was an organized effort that ran from
the mayor of Frankfurt (where they lived) all the way up to Goering and Hitler
personally. […]”86

In the fall of 1933, the Frankfurt Mayor Friedrich Krebs wrote to Hitler about the
Welfenschatz. Krebs said that the "reconstruction of the artistic life" of his city, which
National Socialism had found in "dim circumstances" when it came to power, raised
the question of how the Welfenschatz, wandering to America, could be recaptured by
the German people. Investigations had shown that most of the "reliable reports"
should be in the "custody of bank companies." He also had the information that the
pieces of the treasure would be priced for a lesser prize instead of the 1930 cost of 6
million Reichsmarks. The reason given for this was that the "new Germany" had
broken with the materialism of the past and brought as its highest good the honor of
the German people. Therefore, the desire that restoration and the final acquisition of
those irreplaceable treasures of the German Middle Ages, as those in the Welfenschatz
are organically united," be done to restore German honor.87
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In 2008 the lawyers of the heirs had asked the Prussian Cultural Heritage Foundation
(SPK) for the first time to return the Welfenschatz. In 2015, the Limbach Commission of
independent experts recommended leaving the treasure in Berlin. Had the heirs
sought the collection’s return years ago, the legal fight over its ownership might not
have been questioned. On February 24, 2015, lawyers for some restitution claimants
announced that they were being tried at a court in Washington, D.C. (United States)
had filed a lawsuit for the publication of the Welfenschatz (Philipp and Stiebel vs.
Federal Republic of Germany and Prussian Cultural Heritage Foundation). If, in such
proceedings in the United States, a defendant considers that the court has no
jurisdiction, he must file a "motion to dismissal", a motion for dismissal. Then it is first
clarified whether the court is competent. Only when this question is finally decided,
the case is negotiated. The Prussian Cultural Heritage Foundation believes that the
lawsuit is not heard before a U.S. court. In 2016, she has a "Motion to Dismiss" at the
District Court for the District of Columbia, Washington, D.C. filed. After the Court of
First Instance declared on 31 March 2017 that the lawsuit should be allowed, the SPK
has appealed to the U.S. Court of Appeals filed for the District of Columbia Circuit. The
Court of Appeals will initially decide only on the admissibility of the action.88

4.2 Laws Related to the Case
The American restitution law is based on the background of the vast and intense
persecution of Jews since the beginning of the National Socialist Rule89 by art. 4 (1) of
US Military Government Act No. 59 on the reimbursement of identifiable assets of
10.11.1947 thus limiting the possibility of an order to be subject to the presumption of
confiscation under Art. 3 (1). Thereafter, the person entitled to restitution may dispose
of a (cultural) divestiture which was made by a person belonging to a group of persons
who, for reasons of Art. 1, are excluded from the cultural and economic life of
Germany by measures of the German State or the NSDAP should be,90 Paragraph 1 b)
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intends the US Military Government Act NR. On the reimbursement of identifiable
assets of 10.11.1947, the recognition of an actively supported entity beyond mere
declarations of a decent disposition was pursued.91 Thus, if it becomes clear for factual
reasons that the transferor had voluntarily transferred the property, the restitution
succeeds in refuting the presumption of proof, and there can be no expectation of
(cultural) confiscation. However, the precondition is that a genuine agreement with
the concluded legal transaction can be demonstrated, for example, by a later
confirmation of the sale or a declaration of decency of the legal transaction from
abroad without any precaution.92 The Foreign Sovereign Immunities Act93 allows US
American citizens to sue foreign countries as well.
There is no specific law for looted art in Germany that’s why the legal basis is the
internationally ratified conventions. Moreover, since there is no legal basis for
restitution for such cases in Germany, the only choice is to except these international
laws. Two of the most important in this case are below.

4.2.1 United States: Foreign Sovereign Immunity Act of 1976
The Foreign Sovereign Immunities Act94 allows US American citizens to sue foreign
countries as well. Foreign Sovereign Immunities Act (FSIA), 28 U.S.C. § 1605 et seq.—
the U.S. federal statute that provides the exclusive set of circumstances in which a
foreign nation, its political subdivisions, or its instrumentalities may be sued. Sovereign
entities are entitled to a presumption of immunity from suit absent consent or a
statutory exception, and the FSIA provides some bases on which that sovereign
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immunity can be abrogated in federal court.95 Under Exceptions, there is mainly for
Nazi-Era Claims. The Jurisdiction is Exceptions. — (A) Nazi-era claims.—Paragraph (1)
shall not apply in any case asserting jurisdiction under subsection (a)(3) in which rights
in property taken in violation of international law are in issue within the meaning of
that subsection and— (i) the property at issue is the work described in paragraph (1);
(ii) the action is based upon a claim that such work was taken in connection with the
acts of a covered government during the covered period; (iii)the court determines that
the activity associated with the exhibition or display is commercial activity, as that
term is defined in section 1603(d); and (iv) a determination under clause (iii) is
necessary for the court to exercise jurisdiction over the foreign state under subsection
(a)(3).96

4.2.2 Washington Principles 1998
In December 1998 an international conference on the property of Holocaust victims
was held in Washington. Although the results of the conference did not claim to be
legally binding, the irreversible signal has been set there to assume international
responsibility and to take steps to implement the intended late redress more than 50
years after the end of the Second World War. The Washington Principles97 provide for
three criteria: (1) if the purchase price was reasonable (2) if the sellers receive the
proceeds (3) And could they dispose of it freely. In the first place of the "Washington
Principles" is the call for the identification of confiscated works of art and the creation
of a central register together with the corresponding claims of the former owners or
their legal successors. Disputes should be resolved to achieve a high degree of
individual justice through alternative dispute resolution mechanisms. Until now the
most important fundamental principle is the requirement for claimants and current
owners to find fair and equitable solutions when dealing with restitution requests.
These principles have been rated as soft law. Meantime, the Washington Principles
have acquired a certain degree of binding force as a recognized basis for restitution
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decisions. To allow the return of works of art, the Washington Declaration was passed
in 1998. This agreement is ratified by 44 nations, including Germany. Counter-signers
pledge to identify Nazi-looted art, locate the rightful owners and either return the
works or find a fair solution, such as financial compensation. In addition, the original
owners or heirs are encouraged to submit their claims. Principles of the Conference of
Washington 1998
The 44 States who participated to the Washington Conference on Holocaust Era Assets
in 1998 adopted a set of principles called “The Washington Principles” 98 The
Washington Principles also establish norm theory, a unique challenge for fair and just
decisions as to who owns what legally. The Washington Principles do not provide any
more concrete standards of justice. It is the declared goal of the initiators of the
Washington Conference to address these issues to tackle and develop solutions. On
June 30, 2009, 46 states - in reference to the Washington Declaration - underscored
the so-called Terezin99 statement. This declaration recognizes the progress made so far
but calls for a further intensification of the processing at the national level.100 15 years
after the Washington Conference, serious questions continue to be raised as to
whether countries, museums and others are living up to the Washington Conference
Principles. Notwithstanding this material reparation, the Federal Republic of Germany
reaffirmed its willingness, at the Washington Conference on Holocaust Assets, on
December 3, 1998, to admit further cultural property evicted by Nazi persecution on
the basis of the adopted principles and according to their legal and factual possibilities
and, if necessary, take the necessary steps to find a fair and equitable solution. In this
sense, the decision of the Foundation Council of the Prussian Cultural Heritage
Foundation of 4 June 1999 is welcomed.101 According to the Washington Declaration,
the federal government, the federal states and the local umbrella organizations will
98
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work in the responsible bodies of the relevant public institutions to ensure that
cultural assets that have been identified as having been deprived of Nazi persecution
and can be assigned to specific victims are, after individual scrutiny, legitimated by the
former owners or their heirs, and returned. This check includes reconciliation with
material compensation already paid. 102 The search for common solutions to the
predator problem and the adoption of a catalog of guidelines, the international
standards for dealing with looted art, especially for their return, should be set. 103 The
first three guidelines deal with the search for looted art. Museums are to call to verify
the origin of their stocks; concerned institutions open their archives to researchers and
the investigations facilitate; after all, the art trade and the auction houses are also
halted to collect all relevant information and documents and research materials. The
first step in the processing and return of looted art must be to determine where the
works are located. Equally important is the knowledge as to what is not owned or what
was already returned to former owners.104 The fourth guideline deals with the origin or
the gaps in the determination of the origin of a cultural asset. In view of the immense
shifts and destructive acts of cultural goods of the international art trade during the
Second World War, ownership can, in many cases, no longer be completely
documented.105 This circumstance must be considered when considering the origin of
an object by making the evidence requirements flexible where no receipts exist.
Entries in diaries, in insurance lists, in documents from the archive of an art
commission or the French Resistance should be considered as sufficient acceptable
evidence of entitlement to the claim.106 It applies in this case to find a fair and fair
solution that differs from the interests considered. Basically, it should be noted that
this is primarily a moral issue. Claims of victims of the Unlawful Nazi regimes are not
simply dismissed by reference to legal rules applicable to commercial transactions that
were issued under the rule of law. The directives demand recognition of the sacrifices
and damages incurred and as such acknowledge what it means to be entitled to
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redress.107 For example, it may consist of the return of the cultural property or the
payment of compensation to the pre-war owners or legal successors. This path is
particularly suitable where the cultural property is owned by a public museum. The
solution continues to be the transfer of ownership title to the former owners and at
the same time the work can remain in the museum on loan for a certain period. In the
case privately owned works, reaching a compromise is usually more difficult, especially
if the owner of said object is ignorant of its origin and it was acquired in good faith. In
such a case, there must be a balance of interests.108 The ninth directive is applicable in
the event that the then owners are inherently different. In such cases, the artworks
could be, for example sold and the proceeds directed to a fund for the victims of the
Holocaust. Another possibility would be to declare the cultural property as robbery
and to leave in a museum.109 The tenth directive is addressed directly to the state
authorities: National Commissions, which deal with the robbery of art should also
include members outside the administration, domestic and foreign experts and
representatives of the organizations of victims of the Holocaust.110 Such commissions
should be compatible with guidelines of continental European legal systems. The
proposal was to insert a preamble in which it is noted that these guidelines are not
binding, that the present States have different legal systems and that the individual
countries act in accordance with their own legislation. This solution allowed it. Finally,
all participating States vote in favor of the guidelines. The first three guidelines argue
for support and cooperation in the search for looted art. Several countries now have
national working groups and commissions that work on archives, investigate questions
of origin or claims of former owners and their heirs, including the Limbach
commission.111 The fourth guideline addresses the gaps in determining origin of a work
of art. As mentioned above this refers to situations where no receipts exist: entries in
diaries, in insurance lists, in documents from the archive of an art commission or the
French Resistance and such documentation be accepted as sufficient evidence.112
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Principles 5 to 7 are concerned with the publication of identified Raubkunstobjekte and
accordingly relevant information, existing databases, and establishment of a central
electronic register.113 The eighth and ninth guidelines deal with the question of what
should happen when a cultural property has been identified as non-refundable
robbery. For example, it may consist of the return of the cultural property or the
payment of compensation to the prewar owners or their successors, transfer of
property title to the former owner and at the same time the work donate for a time to
the museum. The tenth directive foresees that national commissions deal with robbery
issues, including members outside the administration, experts from Germany and
abroad as well as representatives of the organizations of the victims of the Holocaust.
So, a certain balance of decisions be granted public acceptance. 114 One already
guessed at that time, that a milestone is set and thus the restoration and the handling
of robbery art is treated more equitably from now on. It's been 20 years and in the
Jewish World Congress they looked back and found out that Germany had said so
much and only had a minimum effort and only the most necessary in connection with
the Washington Principles.115

4.2.3 Holocaust Expropriated Art Recovery (Hear) Act
Another recent attempt towards the application of the Washington Principles can be
found in the U.S. where the principles were adopted in the first place. The “Holocaust
Expropriated Art Recovery Act” introduced in the Senate aims to “ensure that claims to
artwork stolen or misappropriated by the Nazis are not barred by statutes of
limitations and other similar legal doctrines but are resolved in a just and fair manner
on the merits”116 Under HEAR act the first suits and is easier for the descendants. In an
original motion to dismiss, Germany and the SPK argued that the statute of limitation
for a claim on the on the Guelph Treasure have passed. “With the passing of Hear Act
in 2016, the clock was reset on December 2016 when President Obama signed the bill
into law. The HEAR Act thus serves two purposes: first, to ensure that laws governing
113
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claims to Nazi-confiscated art and other property further United States policy as set
forth in the Washington Conference Principles on Nazi-Confiscated Art, the Holocaust
Victims Redress Act, and the Terezin Declaration; and second, to ensure that claims to
artwork and other property stolen or misappropriated by the Nazis are not unfairly
barred by statutes of limitations but are resolved in a just and fair manner. The HEAR
Act is like all compromises: It gives everyone a bit of what they want but does not
completely satisfy anyone.”117 Holocaust Expropriated Art Recovery (HEAR) Act, Pub L.
No. 114-308— a law that standardized at the federal level a six-year statute of
limitations for claims to Nazi-looted art.

4.3 The Arguments of the Parties
Both parties have convincing arguments, and from the outside, it seems that both are
right. This is an overview of the arguments of both parties.

4.3.1 Plaintiffs
The plaintiffs are Alan Philipp, the London-based grandson of the art dealer Zacharias
Hackenbroch118 and Gerald Stiebel, residing in Santa Fe, New Mexico, grandnephew of
art dealer Isaac Rosenbaum.119 The plaintiffs’ lawyer is Nicholas O’Donnell.120
“Quite simply, the Welfenschatz belongs to my clients. [..] As a result of a failure of
justice here in Germany, my clients have asked me to vindicate their rights in the
federal courts of the United States of America. The availability of the U.S. courts to
address our claims is clear and longstanding. Under the Foreign Sovereign Immunities
Act (FSIA) [..]”121
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“The progress in Germany, which is otherwise so admirably out in front of issues of
historic accuracy and responsibility for the Holocaust, has been surprisingly
regressive.”122
Reason for suing Germany is that back in 1935 the purchase price of the Guelph
Treasure, which their ancestors sold to the Nazis for 4 million Reichsmark,
corresponded to only a fraction of the actual value, which had already been estimated
at 23.3 million Reichsmark.123 Also, parts of the purchase amount had been paid into
blocked accounts of Dresdner Bank entrusted with the deal.124 The Jewish sellers
would have their money later taken as a so-called flight tax by the Nazis again before
they were expelled from Germany.125 The lawyers of the descendants do not deny that
the money has flowed. However, they argue that it does not matter and that nothing
has to be repaid because the price paid was allegedly too low and the sale conducted
under pressure and duress. However, the files just do not confirm that. The art market
even if it was challenging after 1929 and mid-war for significant objects the price and
value did not fall. Most valuable is an altarpiece by Carlo Crivelli, a Venetian painter of
the early Renaissance. It is estimated at the end of 1935 to be the equivalent of
273,000 Reichsmark, and just under three years later at 585,100 Reichsmark. Today it
hangs in the Rijksmuseum in Amsterdam. Saemy Rosenberg is satisfied, he sends an
artistic and historically important glass trophy as a gift to Berlin. Previously, he handed
over the Welfenschatz to the head of the Berlin Schlossmuseum, Robert Schmidt, on
July 17-19, 1935. Since then, the 42 exhibits have been owned by Berlin's museums.
One criterion of the Washington Principles is, did the seller have a free disposal of the
money? There is hardly any information about that. Because until today it is not known
how exactly the consortium was composed. The members of the consortium were
certain. It is clear that Hackenbroch and Rosenberg each held 3.75% in 1935, their
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colleague Julius Goldschmidt 2.5%. The mediator Alfons Heilbronner was also involved
with 2.5%. Also, there were apparently three people with a share of 25% each.
However, only one of them is known for sure: the jeweler Hermann Netter, who ran a
jewelry business in Frankfurt. Possibly also the Frankfurt banker Willy Dreyfus was a
member of the consortium. Certainly, he was involved, perhaps with the remaining
12.5%, as was Fritz Mannheimer, art collector, and partner of Bank Mendelsohn & Co
who lived in Amsterdam.126 The restitution request is essentially based on relatives of
Rosenberg. Their lawyers argue that the three art dealers were the owners of the
treasure, Netter and the others involved were only investors. Therefore, they demand
the release of the entire treasure, any claims they would then regulate separately. The
Document says that the plaintiffs, Alan Philipp from London and Gerald Stiebel from
the US, say they experienced the same discrimination in Germany in 2014 as their
relatives during the Nazi era. The Limbach Commission has the adjustment that this is
a mock trial from the moment it does not take place in Germany and suing countries
does not have any substance in Germany. When he died on August 9, 1937, in
Frankfurt, his estate included at least a five, if not a seven-figure sum. Now, however,
the Gestapo intervenes and lets Hackenbroch's daughter Lucie, who lives in London,
leave the country to deny her inheritance.127

4.3.2 Defendants
Juristically, the Welfenschatz is not a Nazi loot. (1) All the consorts had been racially
persecuted, but for the Welfenschatz it had been different. Contrary to better
knowledge, the statement that, despite objective persecution of the consorts, the
Welfenschatz business should have been excluded, is wrong and distorts history,
because the SPK also knows that the so-called "persecution presumption" applies here
in favor of the consortium, and especially the Welfenschatz - sale even by law is a
persecution - related to the loss of assets and thus characterized by inhumane
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injustice, coercion, and arbitrariness as a legal transaction. (2) The SPK offers at this
point an at least strange understanding of the history and the restitution law
connotation.128 (3) The PSK Foundation claims that even before the so-called seizure of
power by the National Socialists, the consortium had been in serious financial
difficulties as a result of the effects of the global economic crisis. The judgment of the
district court Wiesbaden of October 9, 1962, determined sales figures had achieved in
1929 an annual turnover of 2 million Reichsmarks, compared to 1933, the turnover
amounted to only 50,000 Reichsmark. (4) the SPK claims that according to the
documents, the Prussian state was the only interested party in 1935 worldwide. This is
pure speculation and also "by documents," wrong. On the contrary. There are clear
indications in the archives of the SPK in the files of the former Prussian Ministry of
Finance that the Nazi state feared a sale of the Welfenschatz to third parties. In a letter
from the ministerial director of the "Reich and Prussian Ministry for Science, Culture
and Popular Education," who was then dealing with the matter, Meinhard von Staa, on
October 31, 1934, to the Ministry of Finance, this can be seen.129 The SPK states that
the cohorts did not have any compulsion to sell the items, that to is wrong. The fact,
on the other hand, is that all involved art dealers and their family members have lost
their personal and professional existence in Germany due to racial persecution. "[...] In
the case described it is to be expected that the Welfenschatz will be sold piecemeal as
opportunities arise. To prevent such further dismemberment, the decision to purchase
should be taken as soon as possible [...]"130 (5) There was no compulsion and pressure.
The fact is: there was massive pressure on the consorts whose inevitable compulsory
situation the Prussian state knew, and which is deliberately exploited.131 June 17, 1930.
President Mulert announced that the three Frankfurt companies Hackenbroch,
Goldschmidt, and Rosenbaum had bought the Welfenschatz for a total of probably 11

128

Cf. Stötzel, 'Pressemitteilung In Sachen “Rückgabeersuchen Welfenschatz”' (2009).
<http://www.lostart.de/cae/servlet/contentblob/7694/publicationFile/331/> accessed 3 February
2018. 1 et seq.
129
Cf. Stötzel, 'Pressemitteilung In Sachen “Rückgabeersuchen Welfenschatz”' (2009).
<http://www.lostart.de/cae/servlet/contentblob/7694/publicationFile/331/> accessed 3 February
2018. 1 et seq.
130
Ibid.
131
Cf. Stötzel, 'Pressemitteilung In Sachen “Rückgabeersuchen Welfenschatz”' (2009).
<http://www.lostart.de/cae/servlet/contentblob/7694/publicationFile/331/> accessed 3 February 2018,
4-6.
-35-

million Reichsmark. About ¼ of the purchase price was paid immediately, ¼ to 1/3 is to
be paid in mid-July, the rest probably in October or November [...] "132 The insurance of
the Welfenschatz is also clear from other facts that the SPK does not mention. The
claimants had already made the Foundation's insurance documents available to the
Foundation last year, showing that each item was insured for a certain minimum value
in 1931 for transportation to the United States, such as the "dome reliquary" for
$300,000, the so-called "Guelph Cross" with $155,000 and the so-called "Plenary Otto
of the Mild" with $140,000. The 82 exhibits were insured for a total of $1.75 million.133
In June 1935 the Welfenschatz had at the time of its sale to Prussia in June 1935, in
fact, a significantly higher value than the amount that has been agreed by contract.
Based on the relevant refund criteria, it was, therefore, an inappropriate purchase
price.134 After the war, no compensation can be concluded that they have remained
here contract litter. In particular, the Foundation states that "indicia" were used to
repost funds in the Prussian state budget or made available to Dresdner Bank.
Artworks were handed over to art dealers instead of payments, and there was no
indication that they had sought the compensation procedure after the war for a
compensation because of the Welfenschatzes - they had come to the conclusion that
in the present case a prima facie evidence that the Prussian state - at least in this point
- had behaved faithfully to the contract. This is the reason the allies did not restitute
after the war directly.135 The SPK claims that it is not a restitution claim.
The claimants do not share this assessment, and, in their opinion, they do not need
any new and additional facts in order to come to an appropriate assessment in this
case. The examination of whether or not a "Nazi-perpetrated capital loss" is refuted or
not is based on clearly defined criteria and rules. According to this, the SPK has a duty
to prove that the purchase price was a "reasonable" and that it was a "free" and
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"unrestricted" disposition. However, the historical facts prove that neither the 1935
agreed purchase price of the Welfenschatz was "reasonable", nor that he got into the
free and unrestricted disposal of the participating Jewish art dealers. Consequently, if
the SPK recognizes its obligations and is unable to fully and comprehensively manage
the evidence to the contrary, the legal presumption of a "Nazi persecution-induced
loss of assets" is unjustified and the claimed claim for restitution is therefore evident
and justified.136 German public institutions such as museums, archives and libraries
have already supported the search for Nazi persecution-related cultural assets in the
past.137 The hearing of both sides, which was initiated by the Commission, the art
dealer heirs as the applicant on the one hand and the foundation on the other, did not
take place. The Foundation announced that it would not send a representative. The
reason for this was two reports from the lawyers of the applicants, Mel Urbach from
New York and Markus Stötzel138 from Marburg. In the first, the Hanoverian civil law
professor Stefan Meder concludes: "Through the events in 1935, the Jewish art dealers
did not lose their ownership of the Welfenschatz because of the business gem. § 138
Abs. 1 BGB violates morality and is therefore void. The claimants have a claim against
the Stiftung Preußischer Kulturbesitz for publication under § 985 BGB." 139 In the
second report, the director of the "Topography of Terror" Foundation in Berlin,
Professor Andreas Nachama140, writes: "There is undeniable broad consensus today
that the legal and business transactions of the Nazi regime under Jewish coparticipation and taking advantage of the special predicament, are the cause of
persecution and the “immorality”, because morally and ethically precarious and the
highly reprehensible, adheres. For this reason, nothing else can apply to such a
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transaction, as was concluded in June 1935 on the so-called 'Welfenschatz'. 141 The
Commission could, according to the press release, "not recommend" a return of the
Welfenschatzes. The seller also: the princely house Brunswick-Lüneburg. However,
who were the buyers? Who belonged to the consortium of Jewish art dealers? The
consortium agreement between the dealers has not yet been found. What is clear is
that it was the same consortium of Jewish art dealers who in 1935 sold parts of the
Welfenschatz to Dresdner Bank, which acted on behalf of the state of Prussia. The
Welfenschatz included at this time only 42 individual pieces. The remaining 40 had
previously been sold to the United States in 1930/31. Was the purchase price
reasonable? In any case, the purchase price accepted by Saemy Rosenberg is not too
far away from the price that the three art dealers had demonstrably demanded: 4.35
million RM "net cash" Rosenberg offered on April 26, finally agreed upon were 4.25
million RM inclusive the commissions commission of 100,000 Reichsmark, so net 4.15
million RM, a discount of just under 4.6 percent. This does not support the fact that
under pressure here too low a price would have been agreed. Did the sellers receive
the proceeds? There are no cash books received, but payment instructions.
Hackenbroch sent an invoice for RM 3.371 million on July 15, 1935. One day later,
Johannes Popitz ordered this payment, as did the transfer of RM 678,125 to a blocked
account. That was the equivalent of the artworks that Saemy Rosenberg had chosen
and was allowed to export. The payment of the sum to Hackenbroch is confirmed by a
letter from the Dresdner Bank dated 17 July 1935, by a letter from the Frankfurt
auditor August Herrgen dated 22 September 1935 and by a memorandum from
February 1940 stating that the amount has been entered in the budget. Everything
indicates that Hackenbroch has paid the sum transferred to him to by the consortium
members. Again, the purchase price is known: 4.25 million Reichsmark paid by the
Dresdner Bank. Hermann Goering had involved himself into the buying process. The
Limbach Commission calls the price reasonable. The heir representatives deny this.142
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The Prussian Cultural Heritage Foundation (SPK) has appealed the decision of a US
Federal District Court in Washington D.C. filed a lawsuit at the end of March to release
the Welfenschatz. Foundation President Hermann Parzinger reiterated the SPK
position that this case does not belong in a US court. Germany wants to appeal by the
deadline on 21 April 2017. Former President of the Federal Constitutional Court Jutta
Limbach, Richard von Weizsäcker 143 , the historian Reinhard Rürup and other
personalities look at the archives in which files have received the deal, and it quickly
becomes clear, this is just business between a Jewish-German consortium and the Nazi
authorities ran clean.144 However, according to the files, Saemy Rosenberg saw himself
as the managing director, not the owner, he pointed out that he needed to consult
with the consortium. The exact conditions could clarify probably only the syndicate of
1929, but that has not yet emerged. The Prussian Cultural Heritage Foundation is in a
difficult position. It has already smoothly implemented many justified restitution
requests. But the demand for Welfenschatz is not justified, at least according to
current knowledge. It may also be considered as an indication that the Jewish Claims
Conference, which since its founding in 1951 represents the compensation claims of
Jewish victims of National Socialism, has kept out of this case of restitution. because of
the vague Washington principles and the high moral pressure, the lawyers could well
be successful with their desire. It depends on the Limbach Commission. In that regard,
it argues that the purchase price paid, which would have been received by the resident
sellers, has demonstrably moved "in the normal and achievable" on the then very
tense art market. This can be seen from the fact that the sum was in no disproportion
to the proceeds previously achieved and the US. Documents would also prove that this
sum was flowed freely to the art dealer. Another argument of the SPK is that the
Welfenschatz had been outside Germany since 1930 and was therefore deprived of
access by the German state at the time of the sale, just as it had no opportunity to
exert pressure on the sellers. The SPK is astonished that until 2008 neither restitution
143
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claims have been filed nor compensation or reparation services claimed for the sale,
although the whereabouts of the treasure have been well-known for decades.

4.4 Possible Outcome and an Overview
A crucial document is missing. In 1929, when the Jewish art dealers from Frankfurt am
Main acquired the late medieval golden treasure consisting of 82 individual pieces,
domestic and foreign business friends participated in the purchase on 29.8.1930. In it
he gives Thyssen-Bornemisza 145 the option to buy various pieces from the
Welfenschatz and testifies that he has done his extreme best with the conditions of
sale.146 This shows for example that the consortium tried to sell it but the price that
the treasure was worth at the time was not the easiest to get. In Wiesbaden other files
were recently discovered, which prove that the Jewish jeweler Hermann Netter was
involved with 25 percent of the business with the Guelph Treasure, but Family Netter
is not represented as one of the most important members of the consortium.147 As
explained above a consortium is a composition of many investors. The lawyer Sabine
Rudolph, who represents the heirs of Hermann Netter, was therefore granted a guest
status in the proceedings.148 Most recently, Minister of State for Culture Monika
Grütters and SPK President Hermann Parzinger had officially placed the Welfenschatz
under German cultural protection. The treasure could thus be made only with the
approval of the Federal Government and its representative Grütters out of the
country. That means that it is nearly impossible to purchase it and to give it to the
plaintiffs. According to the Federal Government, the Welfenschatz was legally owned
by the Prussian Cultural Heritage Foundation so the nationally valuable cultural
heritage must remain in Berlin, being already suspect of the lawsuit from the USA. In
any case, the plaintiffs are determined to find justice for their ancestors. This
assessment, they could prove sufficiently before the US judge Colleen Kollar-Kotelly
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stated on March 31, 2017: "The seizure of the Welfenschatz [...] has sufficient
connection to the genocide, in so far as that the here assumed forced sale can be
considered a violation of international law."149 Now it is a matter of cultural diplomacy
from the moment a state is involved. Not all eight members of the consortium are
known by name so the solution is not clear, other solutions can be considered, for
example, barter agreements, subsequent purchase by the museum, re-transfer with
simultaneous agreement on a permanent loan, compensation in money or like,
depending on the circumstances, a hint to the provenance of the work in question
clearly visible to visitors and viewer.150 In Germany, they maybe think that with the
public pressure built up in the US and given the fact of missing documents, basically
what the Nazi Germans at that time did to their ancestors, the plaintiffs do it today. If
the sale had not taken place in June 1935 but after the Nuremberg Racial Laws had
been passed in September, there would have been a Nazi persecution-related
withdrawal without any problem according to conventions and laws. The caesura for
the assumption of business losses in terms of causality between prosecution and loss
of assets therefore, the refutation is the statement that the NS persecuted has
received a reasonable purchase price and could freely dispose of this before
15.9.1935.151
Basically, it was also their cultural asset when it is stated today there were Germans of
Jewish faith as there is German Muslim faith and Germans of other Christian faiths,
therefore, it is wrongly thought of by the Nazis, that those who were deprived of what
was theirs in the First World War, the German Jews were just as at war as any other
German of other faiths and that was not many years ago. "The history books were
pretty dry then," recalls Rieber. The numbers are correct, the facts are mostly true, but
the personal perspective is missing. This, however, is initially difficult. Only very few
Frankfurt Jews survived the planned destruction. Few of them have returned to
Frankfurt, and many who did so immediately after the war later emigrated.152 Jews
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were part of society even in the Great War they fought for their homeland as was
desired.153
Allegedly Saemy Rosenberg had given the trophy154, one must also remember that the
Jewish trade as soon as possible wanted to leave the country to be safe, so you could
consider two things, first, to sell as quickly as possible to the number one enemy and
second this enemy wants to get rid of all Jews and as soon as possible force a
compulsory sale finally. Both considerations lead to the fact that the Jewish dealers
were not with clear-headed and acted under pressure one way or another on account
of the conditions of the Zeitgeist at that time. You have to look at it thoroughly and, in
its entirety, and also understand that the Germans were obsessed. The Welfenschatz,
if you look at it from a religious point of view, is even in my opinion worth much more
than the specified value. The fact is the WWII was a war on many fronts: cultural,
religious, economic and artistic. It started much earlier and ended only when the last
debris was eliminated.
For centuries, Jews have been stigmatized and misjudged for much misery, for the
plague, for example. At that time and since there was nothing to condemn the Jews
after the economic crash, they just invented something. Moreover, just as during the
Black Death, Jewish quarters were merely burned down, as was the case in 1933. they
wanted to eliminate them again as quickly as possible. At first, it would be with
deprivation of material goods until then their own lives were withdrawn. The
Welfenschatz has always been a sign of power and served to exercise power this was
shown by both Bismarck and previous rulers. I think that it would have been no
different with Hitler, why he would not want to have it at any price? However, as it has
such value and the Nazis knew it well, and perhaps he also had some respect for the
Guelph treasury and wanted to get hold of it under rightful paths, they bought it under
duress. I cannot explain it otherwise because this time was precisely under this
zeitgeist.
Reichskristallnacht
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The majority of Germans do not even know what the Welfenschatz is, so most are not
interested. Maybe people are more interested in Lower Saxony and Berlin about the
Guelph Treasure. The fact that the Welfenschatz is so scattered shows that not only
the Germans are associated with it but also the people who visit the Welfenschatz in
the respective enumerated museums. That the Welfenschatz is of cultural heritage is
no longer doubted, but should not the whole thing be of cultural heritage? This would
bring other problems to the fore, like the return of all Guelph Treasure relics all around
the world. This has already shown a particular fear that they could lose it, which also
brings a certain guilt factor. The Washington Principles could be a solution in any point
of view.

5 Conclusion
The field on which this variety of activities exists is hardly by well-rehearsed processes,
rules or explicit agreement. Hard to reach or closed archives, different research
methods and standards and one more or less significant understanding among the
responsible authorities complicate the scientific work, up to a high degree. Also, there
is still a lack of widespread networking information and expertise provided by the
commissions of inquiry, developed by interested organizations and individual
researchers. Often it lacks the necessary sensitivity in the dealing with the victims of
the National Socialist regime. The fundamental questions are the provenance of the
stocks concerned and the current whereabouts of these art and cultural assets. Only
when this knowledge is secure, and the access to the works is possible, can further
solutions be considered. Cultural diplomacy, it is a sensation for the art world and an
incredibly expensive risk for the German state in this case. They estimate the value of
the 44 exhibits today at 220 to 260 million Euros, and the value of the entire
Welfenschatz is valued at almost 400 million Euros on the art market. Germans at that
time have nothing to do with those today because of the de-Nazification155, which was
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fortunately very precise and engaging in Germany. Peace has been going on in Europe
for 73 years, and it should continue to be so, but we should not turn our back on the
past and keep it in mind and do what we have to do. This is the chance for Germany
and the chance for all war, and especially Nazi victims. In the end, it is difficult for the
court to decide but the morality and ethical will win in the end.
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Appendix
28 U.S. Code § 1605 - General exceptions to the jurisdictional immunity of a
foreign state
(a)A foreign state shall not be immune from the jurisdiction of courts of the United
States or of the States in any case—

(1)in which the foreign state has waived its immunity either explicitly or by implication,
notwithstanding any withdrawal of the waiver which the foreign state may purport to
effect except in accordance with the terms of the waiver;

(2)in which the action is based upon a commercial activity carried on in the United
States by the foreign state; or upon an act performed in the United States in connection
with a commercial activity of the foreign state elsewhere; or upon an act outside the
territory of the United States in connection with a commercial activity of the foreign
state elsewhere and that act causes a direct effect in the United States;

(3)in which rights in property taken in violation of international law are in issue and that
property or any property exchanged for such property is present in the United States in
connection with a commercial activity carried on in the United States by the foreign
state; or that property or any property exchanged for such property is owned or
operated by an agency or instrumentality of the foreign state and that agency or
instrumentality is engaged in a commercial activity in the United States;

(4)in which rights in property in the United States acquired by succession or gift or rights
in immovable property situated in the United States are in issue;

(5)not otherwise encompassed in paragraph (2) above, in which money damages are
sought against a foreign state for personal injury or death, or damage to or loss of
property, occurring in the United States and caused by the tortious act or omission of
that foreign state or of any official or employee of that foreign state while acting within
the scope of his office or employment; except this paragraph shall not apply to—

(A)any claim based upon the exercise or performance or the failure to exercise or
perform a discretionary function regardless of whether the discretion be abused, or
-1-

(B)any claim arising out of malicious prosecution, abuse of process, libel, slander,
misrepresentation, deceit, or interference with contract rights; or

(6)in which the action is brought, either to enforce an agreement made by the foreign
state with or for the benefit of a private party to submit to arbitration all or any
differences which have arisen or which may arise between the parties with respect to a
defined legal relationship, whether contractual or not, concerning a subject matter
capable of settlement by arbitration under the laws of the United States, or to confirm
an award made pursuant to such an agreement to arbitrate, if (A) the arbitration takes
place or is intended to take place in the United States, (B) the agreement or award is or
may be governed by a treaty or other international agreement in force for the United
States calling for the recognition and enforcement of arbitral awards, (C) the underlying
claim, save for the agreement to arbitrate, could have been brought in a United States
court under this section or section 1607, or (D) paragraph (1) of this subsection is
otherwise applicable.

(b)A foreign state shall not be immune from the jurisdiction of the courts of the United
States in any case in which a suit in admiralty is brought to enforce a maritime lien
against a vessel or cargo of the foreign state, which maritime lien is based upon a
commercial activity of the foreign state: Provided, That—

(1)notice of the suit is given by delivery of a copy of the summons and of the complaint
to the person, or his agent, having possession of the vessel or cargo against which the
maritime lien is asserted; and if the vessel or cargo is arrested pursuant to process
obtained on behalf of the party bringing the suit, the service of process of arrest shall be
deemed to constitute valid delivery of such notice, but the party bringing the suit shall
be liable for any damages sustained by the foreign state as a result of the arrest if the
party bringing the suit had actual or constructive knowledge that the vessel or cargo of a
foreign state was involved; and

(2)notice to the foreign state of the commencement of suit as provided in section 1608
of this title is initiated within ten days either of the delivery of notice as provided in
paragraph (1) of this subsection or, in the case of a party who was unaware that the
vessel or cargo of a foreign state was involved, of the date such party determined the
existence of the foreign state’s interest.
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(c)Whenever notice is delivered under subsection (b)(1), the suit to enforce a maritime
lien shall thereafter proceed and shall be heard and determined according to the
principles of law and rules of practice of suits in rem whenever it appears that, had the
vessel been privately owned and possessed, a suit in rem might have been maintained.
A decree against the foreign state may include costs of the suit and, if the decree is for a
money judgment, interest as ordered by the court, except that the court may not award
judgment against the foreign state in an amount greater than the value of the vessel or
cargo upon which the maritime lien arose. Such value shall be determined as of the time
notice is served under subsection (b)(1). Decrees shall be subject to appeal and revision
as provided in other cases of admiralty and maritime jurisdiction. Nothing shall preclude
the plaintiff in any proper case from seeking relief in personam in the same action
brought to enforce a maritime lien as provided in this section.

(d)A foreign state shall not be immune from the jurisdiction of the courts of the United
States in any action brought to foreclose a preferred mortgage, as defined in section
31301 of title 46. Such action shall be brought, heard, and determined in accordance
with the provisions of chapter 313 of title 46 and in accordance with the principles of
law and rules of practice of suits in rem, whenever it appears that had the vessel been
privately owned and possessed a suit in rem might have been maintained.

[(e), (f) Repealed. Pub. L. 110–181, div. A, title X, § 1083(b)(1)(B), Jan. 28, 2008, 122 Stat.
341.]

(g)Limitation on Discovery.—

(1)In general.—

(A)Subject to paragraph (2), if an action is filed that would otherwise be barred by
section 1604, but for section 1605A or section 1605B, the court, upon request of the
Attorney General, shall stay any request, demand, or order for discovery on the United
States that the Attorney General certifies would significantly interfere with a criminal
investigation or prosecution, or a national security operation, related to the incident
that gave rise to the cause of action, until such time as the Attorney General advises the
court that such request, demand, or order will no longer so interfere.
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(B)A stay under this paragraph shall be in effect during the 12-month period beginning
on the date on which the court issues the order to stay discovery. The court shall renew
the order to stay discovery for additional 12-month periods upon motion by the United
States if the Attorney General certifies that discovery would significantly interfere with a
criminal investigation or prosecution, or a national security operation, related to the
incident that gave rise to the cause of action.

(2)Sunset.—

(A)Subject to subparagraph (B), no stay shall be granted or continued in effect under
paragraph (1) after the date that is 10 years after the date on which the incident that
gave rise to the cause of action occurred.

(B)After the period referred to in subparagraph (A), the court, upon request of the
Attorney General, may stay any request, demand, or order for discovery on the United
States that the court finds a substantial likelihood would—

(i)create a serious threat of death or serious bodily injury to any person;

(ii)adversely affect the ability of the United States to work in cooperation with foreign
and international law enforcement agencies in investigating violations of United States
law; or

(iii)obstruct the criminal case related to the incident that gave rise to the cause of action
or undermine the potential for a conviction in such case.

(3)Evaluation of evidence.—

The court’s evaluation of any request for a stay under this subsection filed by the
Attorney General shall be conducted ex parte and in camera.

(4)Bar on motions to dismiss.—
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A stay of discovery under this subsection shall constitute a bar to the granting of a
motion to dismiss under rules 12(b)(6) and 56 of the Federal Rules of Civil Procedure.

(5)Construction.—

Nothing in this subsection shall prevent the United States from seeking protective
orders or asserting privileges ordinarily available to the United States.

(h)Jurisdictional Immunity for Certain Art Exhibition Activities.—

(1)In general.—If—

(A)a work is imported into the United States from any foreign state pursuant to an
agreement that provides for the temporary exhibition or display of such work entered
into between a foreign state that is the owner or custodian of such work and the United
States or one or more cultural or educational institutions within the United States;

(B)the President, or the President’s designee, has determined, in accordance with
subsection (a) of Public Law 89–259 (22 U.S.C. 2459(a)), that such work is of cultural
significance and the temporary exhibition or display of such work is in the national
interest; and

(C)the notice thereof has been published in accordance with subsection (a) of Public Law
89–259 (22 U.S.C. 2459(a)),

any activity in the United States of such foreign state, or of any carrier, that is associated
with the temporary exhibition or display of such work shall not be considered to be
commercial activity by such foreign state for purposes of subsection (a)(3).

(2)Exceptions.—
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(A)Nazi-era claims.—Paragraph (1) shall not apply in any case asserting jurisdiction
under subsection (a)(3) in which rights in property taken in violation of international law
are in issue within the meaning of that subsection and—

(i)the property at issue is the work described in paragraph (1);

(ii)the action is based upon a claim that such work was taken in connection with the acts
of a covered government during the covered period;

(iii)the court determines that the activity associated with the exhibition or display is
commercial activity, as that term is defined in section 1603(d); and

(iv)a determination under clause (iii) is necessary for the court to exercise jurisdiction
over the foreign state under subsection (a)(3).

(B)Other culturally significant works.—In addition to cases exempted under
subparagraph (A), paragraph (1) shall not apply in any case asserting jurisdiction under
subsection (a)(3) in which rights in property taken in violation of international law are in
issue within the meaning of that subsection and—

(i)the property at issue is the work described in paragraph (1);

(ii)the action is based upon a claim that such work was taken in connection with the acts
of a foreign government as part of a systematic campaign of coercive confiscation or
misappropriation of works from members of a targeted and vulnerable group;

(iii)the taking occurred after 1900;

(iv)the court determines that the activity associated with the exhibition or display is
commercial activity, as that term is defined in section 1603(d); and

(v)a determination under clause (iv) is necessary for the court to exercise jurisdiction
over the foreign state under subsection (a)(3).
-6-

(3)Definitions.—For purposes of this subsection—

(A)the term “work” means a work of art or other object of cultural significance;

(B)the term “covered government” means—

(i)the Government of Germany during the covered period;

(ii)any government in any area in Europe that was occupied by the military forces of the
Government of Germany during the covered period;

(iii)any government in Europe that was established with the assistance or cooperation of
the Government of Germany during the covered period; and

(iv)any government in Europe that was an ally of the Government of Germany during
the covered period; and

(C)the term “covered period” means the period beginning on January 30, 1933, and
ending on May 8, 1945.
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Released in connection with the Washington Conference on Holocaust-Era Assets,
Washington, DC, December 3, 1998

Washington Conference Principles on Nazi-Confiscated Art
In developing a consensus on non-binding principles to assist in resolving issues relating
to Nazi-confiscated art, the Conference recognizes that among participating nations
there are differing legal systems and that countries act within the context of their own
laws.
1. Art that had been confiscated by the Nazis and not subsequently restituted should be
identified.

2. Relevant records and archives should be open and accessible to researchers, in
accordance with the guidelines of the International Council on Archives.

3. Resources and personnel should be made available to facilitate the identification of all
art that had been confiscated by the Nazis and not subsequently restituted.

4. In establishing that a work of art had been confiscated by the Nazis and not
subsequently restituted, consideration should be given to unavoidable gaps or
ambiguities in the provenance in light of the passage of time and the circumstances of
the Holocaust era.

5. Every effort should be made to publicize art that is found to have been confiscated by
the Nazis and not subsequently restituted in order to locate its pre-War owners or their
heirs.

6. Efforts should be made to establish a central registry of such information.

7. Pre-War owners and their heirs should be encouraged to come forward and make
known their claims to art that was confiscated by the Nazis and not subsequently
restituted.
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8. If the pre-War owners of art that is found to have been confiscated by the Nazis and
not subsequently restituted, or their heirs, can be identified, steps should be taken
expeditiously to achieve a just and fair solution, recognizing this may vary according to
the facts and circumstances surrounding a specific case.

9. If the pre-War owners of art that is found to have been confiscated by the Nazis, or
their heirs, can not be identified, steps should be taken expeditiously to achieve a just
and fair solution.

10. Commissions or other bodies established to identify art that was confiscated by the
Nazis and to assist in addressing ownership issues should have a balanced membership.

11. Nations are encouraged to develop national processes to implement these
principles, particularly as they relate to alternative dispute resolution mechanisms for
resolving ownership issues.
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HOLOCAUST EXPROPRIATED ART RECOVERY ACT OF 2016
[[Page 130 STAT. 1524]]
Public Law 114-308
114th Congress
An Act

To provide the victims of Holocaust-era persecution and their heirs a
fair opportunity to recover works of art confiscated or misappropriated
by the Nazis. <<NOTE: Dec. 16, 2016 - [H.R. 6130]>>
Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, <<NOTE: Holocaust
Expropriated Art Recovery Act of 2016. 22 USC 1621 note.>>
SECTION 1. SHORT TITLE.
This Act may be cited as the ``Holocaust Expropriated Art Recovery
Act of 2016''.
SEC. 2. FINDINGS.
Congress finds the following:
(1) It is estimated that the Nazis confiscated or otherwise
misappropriated hundreds of thousands of works of art and other
property throughout Europe as part of their genocidal campaign
against the Jewish people and other persecuted groups. This has
been described as the ``greatest displacement of art in human
history''.
(2) Following World War II, the United States and its allies
attempted to return the stolen artworks to their countries of
origin. Despite these efforts, many works of art were never
reunited with their owners. Some of the art has since been
discovered in the United States.
(3) In 1998, the United States convened a conference with 43
other nations in Washington, DC, known as the Washington
Conference, which produced Principles on Nazi-Confiscated Art.
One of these principles is that ``steps should be taken
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expeditiously to achieve a just and fair solution'' to claims
involving such art that has not been restituted if the owners or
their heirs can be identified.
(4) The same year, Congress enacted the Holocaust Victims
Redress Act (Public Law 105-158, 112 Stat. 15), which expressed
the sense of Congress that ``all governments should undertake
good faith efforts to facilitate the return of private and
public property, such as works of art, to the rightful owners in
cases where assets were confiscated from the claimant during the
period of Nazi rule and there is reasonable proof that the
claimant is the rightful owner.''.
(5) In 2009, the United States participated in a Holocaust
Era Assets Conference in Prague, Czech Republic, with 45 other
nations. At the conclusion of this conference, the participating
nations issued the Terezin Declaration, which reaffirmed the
1998 Washington Conference Principles on Nazi-Confiscated Art
and urged all participants ``to ensure that their legal systems
or alternative processes, while taking into account the
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different legal traditions, facilitate just and fair solutions
with regard to Nazi-confiscated and looted art, and to make
certain that claims to recover such art are resolved
expeditiously and based on the facts and merits of the claims
and all the relevant documents submitted by all parties.''. The
Declaration also urged participants to ``consider all relevant
issues when applying various legal provisions that may impede
the restitution of art and cultural property, in order to
achieve just and fair solutions, as well as alternative dispute
resolution, where appropriate under law.''.
(6) Victims of Nazi persecution and their heirs have taken
legal action in the United States to recover Nazi-confiscated
art. These lawsuits face significant procedural obstacles partly
due to State statutes of limitations, which typically bar claims
within some limited number of years from either the date of the
loss or the date that the claim should have been discovered. In
some cases, this means that the claims expired before World War
II even ended. (See, e.g., Detroit Institute of Arts v. Ullin,
No. 06-10333, 2007 WL 1016996 (E.D. Mich. Mar. 31, 2007).) The
unique and horrific circumstances of World War II and the
Holocaust make statutes of limitations especially burdensome to
the victims and their heirs. Those seeking recovery of Naziconfiscated art must painstakingly piece together their cases
from a fragmentary historical record ravaged by persecution,
war, and genocide. This costly process often cannot be done
within the time constraints imposed by existing law.
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(7) Federal legislation is needed because the only court
that has considered the question held that the Constitution
prohibits States from making exceptions to their statutes of
limitations to accommodate claims involving the recovery of
Nazi-confiscated art. In Von Saher v. Norton Simon Museum of
Art, 592 F.3d 954 (9th Cir. 2009), the United States Court of
Appeals for the Ninth Circuit invalidated a California law that
extended the State statute of limitations for claims seeking
recovery of Holocaust-era artwork. The Court held that the law
was an unconstitutional infringement of the Federal Government's
exclusive authority over foreign affairs, which includes the
resolution of war-related disputes. In light of this precedent,
the enactment of a Federal law is necessary to ensure that
claims to Nazi-confiscated art are adjudicated in accordance
with United States policy as expressed in the Washington
Conference Principles on Nazi-Confiscated Art, the Holocaust
Victims Redress Act, and the Terezin Declaration.
(8) While litigation may be used to resolve claims to
recover Nazi-confiscated art, it is the sense of Congress that
the private resolution of claims by parties involved, on the
merits and through the use of alternative dispute resolution
such as mediation panels established for this purpose with the
aid of experts in provenance research and history, will yield
just and fair resolutions in a more efficient and predictable
manner.
SEC. 3. PURPOSES.
The purposes of this Act are the following:
(1) To ensure that laws governing claims to Nazi-confiscated
art and other property further United States policy as set forth
in the Washington Conference Principles on Nazi[[Page 130 STAT. 1526]]
Confiscated Art, the Holocaust Victims Redress Act, and the
Terezin Declaration.
(2) To ensure that claims to artwork and other property
stolen or misappropriated by the Nazis are not unfairly barred
by statutes of limitations but are resolved in a just and fair
manner.
SEC. 4. DEFINITIONS.
In this Act:
(1) Actual discovery.--The term ``actual discovery'' means
knowledge.
(2) Artwork or other property.--The term ``artwork or other
property'' means--12-

(A) pictures, paintings, and drawings;
(B) statuary art and sculpture;
(C) engravings, prints, lithographs, and works of
graphic art;
(D) applied art and original artistic assemblages
and montages;
(E) books, archives, musical objects and manuscripts
(including musical manuscripts and sheets), and sound,
photographic, and cinematographic archives and mediums;
and
(F) sacred and ceremonial objects and Judaica.
(3) Covered period.--The term ``covered period'' means the
period beginning on January 1, 1933, and ending on December 31,
1945.
(4) Knowledge.--The term ``knowledge'' means having actual
knowledge of a fact or circumstance or sufficient information
with regard to a relevant fact or circumstance to amount to
actual knowledge thereof.
(5) Nazi persecution.--The term ``Nazi persecution'' means
any persecution of a specific group of individuals based on Nazi
ideology by the Government of Germany, its allies or agents,
members of the Nazi Party, or their agents or associates, during
the covered period.
SEC. 5. STATUTE OF LIMITATIONS.
(a) <<NOTE: Deadline.>> In General.--Notwithstanding any other
provision of Federal or State law or any defense at law relating to the
passage of time, and except as otherwise provided in this section, a
civil claim or cause of action against a defendant to recover any
artwork or other property that was lost during the covered period
because of Nazi persecution may be commenced not later than 6 years
after the actual discovery by the claimant or the agent of the claimant
of-(1) the identity and location of the artwork or other
property; and
(2) a possessory interest of the claimant in the artwork or
other property.
(b) Possible Misidentification.--For purposes of subsection (a)(1),
in a case in which the artwork or other property is one of a group of
substantially similar multiple artworks or other property, actual
discovery of the identity and location of the artwork or other property
shall be deemed to occur on the date on which there are facts sufficient
to form a substantial basis to believe that the artwork or other
property is the artwork or other property that was lost.
[[Page 130 STAT. 1527]]
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(c) Preexisting Claims.--Except as provided in subsection (e), a
civil claim or cause of action described in subsection (a) shall be
deemed to have been actually discovered on the date of enactment of this
Act if-(1) before the date of enactment of this Act-(A) a claimant had knowledge of the elements set
forth in subsection (a); and
(B) the civil claim or cause of action was barred by
a Federal or State statute of limitations; or
(2)(A) before the date of enactment of this Act, a claimant
had knowledge of the elements set forth in subsection (a); and
(B) on the date of enactment of this Act, the civil claim or
cause of action was not barred by a Federal or State statute of
limitations.
(d) Applicability.--Subsection (a) shall apply to any civil claim or
cause of action that is-(1) pending in any court on the date of enactment of this
Act, including any civil claim or cause of action that is
pending on appeal or for which the time to file an appeal has
not expired; or
(2) <<NOTE: Time period.>> filed during the period
beginning on the date of enactment of this Act and ending on
December 31, 2026.
(e) <<NOTE: Time period.>> Exception.--Subsection (a) shall not
apply to any civil claim or cause of action barred on the day before the
date of enactment of this Act by a Federal or State statute of
limitations if-(1) the claimant or a predecessor-in-interest of the
claimant had knowledge of the elements set forth in subsection
(a) on or after January 1, 1999; and
(2) not less than 6 years have passed from the date such
claimant or predecessor-in-interest acquired such knowledge and
during which time the civil claim or cause of action was not
barred by a Federal or State statute of limitations.
(f) Rule of Construction.--Nothing in this Act shall be construed to
create a civil claim or cause of action under Federal or State law.
(g) Sunset.--This Act shall cease to have effect on January 1, 2027,
except that this Act shall continue to apply to any civil claim or cause
of action described in subsection (a) that is pending on January 1,
2027. Any civil claim or cause of action commenced on or after that date
to recover artwork or other property described in this Act shall be
subject to any applicable Federal or State
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statute of limitations or any other Federal or State defense at law
relating to the passage of time.
Approved December 16, 2016.
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