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Abstract
The establishment of internal market was one of the most substantial achievements
within European Union. The establishment and functioning of the internal market was
from the early stages, and continues to constitute a fundamental element of European
integration, which transformed and is transforming the European economy.
Furthermore, the internal market ensures the protection of the four fundamental
freedoms, the free movement of persons, the free movement of services, the free
movement of capital and finally the free movement of goods.
Particularly, the eradication of the fiscal barriers like custom duties and taxes and
on the other hand the elimination of the physical-technical barriers such as measures
having equivalent effect, which violates the free trade between member states, can be
regarded as an encroachment of the free movement of goods and must be removed.
Thus, the protection of this freedom is a priority within European Union in order to
promote the free circulation of goods without prohibitions which put obstacles to the
free trade.
Furthermore, I reached a decision to write a Dissertation and elaborate on the topic
of quantitative restrictions and measures having an equivalent effect, because, in my
opinion, the elimination of the aforementioned hindrances constitute a major step
towards the implementation of the harmonization of the internal market of the
European Union.
Adopting a pro-European perspective, I aspire to do my part with regard to the
realization of the European project, an evolution that will be of benefit to all European
citizens and member states.

Ioannis Theodoroulas
30 January 2019
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ABBREVIATION
COMMISSION: European Commission
EC: European Community/ European Community Treaty
EU: European Union
ECJ: European Court of Justice
ECR: European Court Reports
IBID: Ibidem
MEQR: Measures of having equivalent effect
QR: Quantitative Restrictions
TEU: Treaty of the European Union
TFEU: Treaty on the Functioning of the European Union
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I Introduction

Prior to anything else, it is vital to mention and stress the importance of the free
trade, the opening of the markets can bring huge advantages. For example, the
importation of products at competitive prices can force domestic firms with
monopoly power to lower prices1. Also, free trade brings new products for
consumption and the consumers have a wide variety of choices 2. The free trade
within the framework of the European Union is guaranteed through the creation of
internal market3.
The establishment of internal market constitutes the backbone of EU. Also, is
substantial to mention that Article 26 of TFEU 4, refers to “an area without internal
frontiers in which the free movement of goods, capital, services, persons is ensured
from the provisions of the Treaty’’5. It is therefore, an economic area, in which the
eradication of customs frontiers and the adoption of a common external tariff are
the priorities. Furthermore, the aim of the internal market is to merge the national
markets into a single market, creating conditions which will approach the conditions
of a genuine market as far as it possible 6. Hence, the creation of a single market it
was mandatory in order to ensure the aforementioned freedoms 7.
The TFEU stipulates an unambiguous guidance about the proper functioning of
single market and of course in which way the free movement of good will not be
obstructed. Moreover, the European court of Justice provides us with few cases
aiming at the protection of the free circulation of goods within European territory 8.
Pursuant to Article 28 of TFEU, the EU is established in a way according to which
custom duties, quantitative restrictions and other feasible impediments to the free
1

Barnard, C., The substantive law of the EU-The four freedoms, Oxford University Press, 2004, p.3.
Ibid, p, 3
3
Argyros, G., Law of the European Union: Fundamental Economic Freedoms, Kallipos Publications,
2015, p. 12.
4
Consolidated version of the Treaty on the functioning of European Union(2012) C 326/47
5
Woods, L., &Watson, P., Steiner & Woods, EU Law, 12th edition, Oxford University Press, 2016,
p,323
6
Argyros,G., Law of the European Union: Fundamental Economic Freedoms, Kallipos Publications,
2015, p. 12.
7
Ibid, p, 13.
8
Horspool, M., M.Humpreys & Wells .M-Greco, European Union Law, 9th ed., Oxford University Press,
2014, p.,270
2
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movement of goods should be prohibited. In addition to this, EU also, does not allow
anti-competitive behavior by non state entities which might prohibit and put
obstacles to the free trade (101-102 TFEU), as well as State aids (107 TFEU) 9.
More specifically about the free movement of goods, it has been described as a
substantial and fundamental freedom, of the internal market 10.

For the vast

majority of the member states the opportunity to show their products to a
European, single market, was and of course is one of most important incentive for
the participation to this “structure” 11.
It is indisputably from this membership that, the benefits such as economic
efficiency, wider consumer choice, and more competitiveness of the products from
the Union to the word markets, are substantial 12. However, the free movement of
goods which also guaranteed by the original Rome Treaty, in order to function
effectively, the prohibition of, quantitative restrictions, duties and other factors
which could obstruct the free movement must be vanished 13. The substantial aim of
these provisions is to ensure that competition of products derived from different
members states will not distort it from national measures that might be taken 14.
More specifically, in order to restrain the distortion of the competition, there are
certain provisions which enumerated in the TFEU15. On one hand, there are fiscal
barriers to the free movement of goods for example customs Duties and charges
having equivalent effect (art30 TFEU), discriminatory internal taxation (110 TFEU).
On the other hand, there are obstacles which have not a financial nature, the socalled technical-physical barriers, for instance Quantitative restrictions on imports
(34 TFEU), and Quantitative restrictions on exports (35 TFEU) 16.
Especially, for the second category of obstructions, the elimination of the fiscal
barriers to the trade, it would be unsuccessful if Member states could have the

9

Foster,N., Foster on EU Law, 5th ed, Oxford University Press 2014, p 238.
Ibid,. 239.
11
Chalmers, D., & Tomkins,A., European Union Public Law, Cambridge University Press, 2007, p, 45.
12
Schutz, R., European Union Law, Cambridge University Press, 2015, p, 207.
13
Craig Paul & De Burca, G., EU Law-Text, Cases and Materials, Oxford University Press, 4th ed. 2007,
667.
14
Ibid,. pp. 667, 668.
15
Woods. L., & Watson, P., Steiner and Woods, EU Law, 12th ed, Oxford University Press, 2016, p,
324
16
Wyat, D., & Dashwood A., European Union Law, 6th edition , Hart Publishing ,2011, pp. 391,407.
10
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ability to put limits and distort the free trade. In order to overcome this obstacle, the
Treaty prohibits also Member states which impose quantitative restrictions and
measures having equivalent effect on imports, export and goods in transit 17. Despite
the fact that the notion of quantitative restrictions is not very difficult to understand,
the concept of measure having equivalent effect it is more perplexed and difficult to
perceive18. The provisions of the Treaty regarding the QRs and MEQRs are every
interesting and deemed to have various interpretations as we can see of the
following analysis.

II QUANTITATIVE RESTRICTIONS AND MEASURES HAVING
EQUIVALENT EFFECT: GENERAL PROVISIONS
The term ‘measure’ in articles 34 and 35 TFEU
Prior to anything else, it is important to mention, that the abolition of the fiscal
barriers which might obstruct the free trade between member states, it would be
unsatisfactory without the complement of the provisions which enumerated in
Articles 34 and 35 of TFEU19.
Specifically, the removal of non tariff barriers to the free movement of goods is
governed by Articles 34 to 36 TFEU 20. Article 34 TFEU prohibits quantitative
restrictions both total and partial on imports, and measures having equivalent effect
to them, between member states21.
“Quantitative restrictions on imports and all measures having equivalent effect
shall be prohibited between member states”22. Also, Article 35 TFEU extends the
prohibitions to exports. But, all these prohibitions are subject to Article 36 TFEU,
which specifies grounds on which member state may justify national rules contrary
17

Ibid,. p, 408.
Ibid. p, 409.
19
Fairhurst, J., Law of the European Union, 8th edition, Pearson Academic Computing, 2010, p, 577.
20
Kaczorowska, A., European Union Law, 2th edition , 2010. Routledge-Cavendish. p, 538.
21
Ibid., 538
22
Ibid., 538
18
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to Article 34 and 35 TFEU and subject to exceptions developed by the case law of
ECJ23.
Furthermore, apart from the aforementioned provisions of the Treaty, the
concept of “measures taken by member states, is not very clear and easily
understandable. Hence, the ECJ made various interpretations as regarding the
essence of the measures24. The concept of measures refers to binding rules adopted
by member state for example in ‘Apple and Pear’25 .
Moreover, The Commission has repeatedly taken a view that still non-binding
behaves may be caught by Articles 28 or 29 EC (now 34, 35 TFEU). It is shown by the
preamble of Directive 70/5026 where it stated that “measures” means laws,
regulations, administrative provisions, administrative practices, and all instruments
issuing from a public Authority, including recommendations”.
On the other hand, the wording “measures”, has relation with non mandatory
measures27. For instance, in the ‘buy Irish’28, the launch of campaign from the Irish
Government in 1978 in order to promote Irish products. The Minister declared on
that occasion that the aim of the campaign was to achieve a ‘switch from imports to
Irish products equivalent to 3% of a total consumer spending 29’. The Government
funded the Irish Goods Council which engaged in a “buy Irish” campaign 30. But, the
Commission disagrees and proposes that this was a breach of Article 34 TFEU. The
ECJ held that the Irish Goods Council wan an organ of the state, while had no power
to enforce binding measures it was influential on Irish traders, amounted to
distinctly applicable MEQR, and constituted a breach of Article 34 TFEU31. The Court
said it was “ a programme defined by the government which affects the national
economy as whole and which is intended to check the flow of a trade between

23

Ibid., 539
Horspool, M., Humpreys, M., and Wells,M-Greco, European Union Law, 9th ed., Oxford University
Press, 2014, p.,290
25
Case 222/82 Apple & Pear Development Council v K J Lewis Ltd[1983], paras 18-20
26
Commission Directive 70/50 EEC of 22 December 1969.
27
Weiss, F., & Kaupa, c., European Union Internal Market Law, Cambridge University Press, 2014, p,
55
28
Case 249/81 Commission v Ireland,[1982] ECR 4005, paras 23,27,28 and 29.
29
Weatherill, S., Cases and Materials on EU Law, 11th edition, Oxford University Press, 2014. p, 294
30
Turner, C., Key Cases EU Law, 2th edition, Hodder education, 2013, p, 42
31
Ibid, p, 42.
24
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Member states” 32 .Consequently, the possible effect of this campaign on imports of
other member states can be considered as an impediment to the free trade and
should be prohibited. 33

The term of measures “taken by member states”

To begin with, all these measures and regulations from Member states which
might violate the free movement of goods constitute an encroachment of the
freedom34. Initially, it is important to refer that these measures derive not only from
states but also from other entities 35. Apart from the application of measures which
are enacted from the national Government, as ‘commission v. Ireland’ illustrates,
there is category of measures taken by semi-public bodies36. For instance in case
API37, the Court has to take a decision whether an act enacted by a professional body
like the Pharmaceutical Society of Great Britain can be consider as an infringement
of free movement of goods 38. According to the actual events of this case “The
society enacted rules which prohibited a pharmacist from substituting one product
for another that has same therapeutic effect but bears a different trade mark when
doctors prescribe a particular brand of medication. Pharmacists were therefore
required to dispense particular brand name products when these were specified in
prescriptions 39”. Finally, the Court ruled that professional and ethical rules adopted
by society, which required pharmacist to supply only one a particular brand name
drug, may be regarded as an obstacle to the free movement of goods and constitute
an MEQR40.

32

Ibid, p,43
Horspool, m., Humpreys, M., & Wells, M-Greco, European Union Law, 9th ed., Oxford University
Press, 2014, p.,290
34
Chalmers, D., Davies, G., & Monti, G. European Union Law Cases and Materials, 2th edition,
Cambridge University Press, 2010, p. 745
35
.Foster, N., Foster on EU Law, 5th ed, Oxford University Press 2014, p 255
36
Kaczorowska, A., European Union Law, 2th edition, 2010. Routledge- Cavendish. p, 539
37
Joined cases 266&267/87 R. v. Royal Pharmaceutical Society of Great Britain, ex parte Association
of pharmaceutical importers[1989] ECR 1295 para.14-15, and C-292/92 Hunermund v.
Landesapothekerkammer Baden- Wurttemberg[1993] ECR I-6787, para. 14
38
Kaczorowska,A., European Union Law, 2th edition, 2010. Routledge- Cavendish. p, 539.
39
Ibid, p,540.
40
Ibid, p 540.
33
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Furthermore, there are measures taken by private actors. In a “quality Labels “
case41 “the fact that the body which awarded quality labels to German products
was established as a private limited company did not take its actions outside
Article 34 TFEU”42. In addition to this, despite the fact that under German
legislation, the German fund set up by the German government for the promotion
of German agriculture and the German Food Industry, which conducted its
activity through the CMA (a private company which were set up in accordance
with private rules) was not a public body43, the Court ruled that CMA was a
public body and consequently constitute breach of the freedom of goods44”.
Apart from the above categories, also, conduct of individuals can constitute
barrier to the free movement of goods45. Mainly, to the passivity of a member
state to take actions In order to forbid behaviors and practices of individuals
which might be regarded as a hindrance to the free movement of goods and can
be considered as an MEQR. The following cases derived from the ECJ will clarify
the above type of encroachment of free movement of goods within EU46.
A landmark case in which the state abstains from taking action is depicted to
the ‘Commission v. France’47, the incidents which happened in this case has
shown the hindrance to the free trade is possible to happen with many way. The
Court found that France had violated an Article 34 TFEU. According, to actual
events of the above case48, for many years the Commission received complaints
about illegal acts by French farmers (vandalisms, threats, interception of Lorries
etc),who were blocking the borders and prohibits the crossing of agricultural
product to the French supermarkets49.
The Commission with the support of the Spain and the UK strengthens the
passivity of the French Authorities to suppress the illegal acts of the farmers
41

Case C-325/00 Commission v. Germany, [2002], ECR I-9997, paras 15-25
Woods, L., & Watson,P., Steiner and Woods, EU Law, 12th ed, Oxford University Press, 2016, p, 378.
43
Kaczorowska, A., European Union Law, 2th edition, 2010. Routledge- Cavendish. p, 540.
44
Ibid, p, 540.
45
Ibid, p, 541.
46
Gormley, L.W., The free movement of goods and their use- what is the use of it?, [2011],Fordham
International Law Journal, Volume 33, Issue 6, http://ir.lawnet.fordham.edu/ilj accessed 22/11/2018,
p, 1591.
47
Case C-265/95 Commission v. France (Spanish strawberries) [1997] ECR I-6959.
48
Weatherill, S., Cases & Materials on EU Law, 11th edition, Oxford University Press, 2014. p, 291,
paras 30-35.
49
Ibid, p, 292, paras, 52-55
42
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despite the fact, that the Authorities and especially French police had been
warned many times about the imminence of demonstrations50. On the other
hand, the French government disagreed about the argumentation provided by
the Commission51. Finally, the ECJ stated that this behavior, the abstention to
take measures in order to deal with these illegal acts from French farmers
constitute a breach of the fundamental freedom of free movement of goods an
especially, infringement of Article 34 TFEU. Consequently, in this landmark case
for the first time, is recognized that not only the straightforward violation of free
movement goods constitutes an breach of Article 34 but also the passivity of the
Authorities to confront the effectively this breach as it explained in this case 52.
Furthermore, apart from the facts which occurred to the “Commission v. France” ,
in the ‘Schmidberger’53, we have two different values. On one hand, there is the
necessity for the protection of the significant value of free movement of goods. On
the other hand, there is also an important requirement for the protection of
fundamental rights within European Union such as the right of citizens to protest 54.
Specifically, the Authorities in Austria allowed the Brennor Motorway to be closed, in
order to let an environmental group to demonstrate against the pollution caused by
traffic in Alpine Valleys55.
The decision was challenged by transport companies, who argued that the
infringement of Article 34 TFEU occurred. The ECJ examines meticulously the merits
of both the freedom to move goods around the European Union, and the
fundamental rights of the demonstrators to protest56. The ECJ of course recognized
that the closure of Brennor Motorway constituted a hindrance to the free movement
of goods but upheld the right of the Austrian Authorities to use their discretion in
such conditions and protect and ensure the substantial rights such as the freedom of

50

Kaczorowska, A., European Union Law, 2th edition, 2010. Routledge- Cavendish. p, 542.
Ibid, p, 542.
52
Ibid, p, 542
53
C-112/00, Schmidberger, [2003] ECR I-5659.
54
Chalmers, D., .Davies, G., & Monti, G., European Union Law Cases and Materials, 2th edition,
Cambridge University Press, 2010, p. 758
55
Layard, A., Case Notes, Free movement and Roadblocks: The right to protest in the single market,
Environmental Law Review 6, 2004, p, 190.
56
Ibid, p, 191.
51
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expression and freedom of assembly57, thought a peaceful protest. Finally, the case
depicts, how significant are the human rights over the free movement of goods 58.

Defining Quantitative Restrictions

Prior to anything else, it is vital to mention that the definition of Quantitative
restrictions is easier and less complex than the definition of Measures having
Equivalent effect. As we mentioned, pursuant to Article 34, “QRs on imports and all
MEQRs shall be prohibited between Member states”. Apparently, from the
provisions of this Article, we can understand than any kind on national measure in
the form of QR and MEQR it is forbidden 59.
Particularly, in the “Geddo”60, the Court defined Quantitative Restrictions as “any
measures which amount to a total or a partial restraint on imports, exports or goods
in transit”. The Court emphasized on the “Henn and Darby”61, for example incidents
which have no relation with total but to measures capable of limiting imports to a
limited quality etc62. Moreover, a total restraint refers to a ban 63, something which
is noticeable from the cases: “Commission v UK”64, and “Commission v. France”65.
From the above analysis, it is clear that the concept of QRs does not cover only
“quotas” but also any absolute restraint on imports and exports. Moreover, a
quantitative restriction can be a ‘‘product’’, derived from the legislative organs or
simply might be an action coming from the administration. Except from the
determination of the quantitative restrictions, the provisions of Article 35 referred
also to the prohibition of the measures having equivalent effect. The notion of these
measures is complicated and vague. Consequently, is more difficult to understand,
as we see from the following analysis.
57

Turner, C., Key Cases EU Law, 2th edition, Hodder education, 2013, p, 49.
Layard, A., Case Notes, Free movement and Roadblocks: The right to protest in the single market,
Environmental Law Review 6, 2004, p, 192.
59
Foster, N., Foster on EU Law, 5th ed, Oxford University Press 2014, p 256.
60
Case 2/73 Geddo v. Ente, Nazionale Rici [1973] ECR 3795, para. 7.
61
Case 34/79 R. v. Henn and Darby [1972] ECR.
62
Fairhurst,J., Law of the European Union, 8th edition, Pearson Academic Computing, 2010, p, 582.
63
Foster, N., Foster on EU Law, 5th ed, Oxford University Press 2014, p 256.
64
Case 231/81 Commission v United Kingdom [1979] ECR 1447.
65
Case 232/78 Commission v France [1979] ECR 2729.
58
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The Meaning of Measures having Equivalent Effect

To begin with, in the previous part, there was a reference to the definition of QRs
and the elimination of these possible obstacles to the free trade within the Union66.
It was conspicuous that the concept QRs include total bans and of course quotas. As
regarding the definition of a measure having equivalent effect to a quantitative
restriction on imports, the Treaty did not provide us with a clear definition, but we
can take important examples from the jurisprudence67. Furthermore, it is substantial
to emphasise on the Directive 70/50 EEC,68 which issued in December 1969, and was
the first attempt to define the concept of measures having equivalent effect 69. The
Directive divided MEQRs into two categories 70:
1) Pursuant to Article 2(1) of the Directive, covers “measures, other than those
applicably equally to domestic or imported products, which hinder imports
which could otherwise take place, including measures which make importation
more difficult or costly than the disposal of domestic production”71.
Furthermore, in paragraph 3 of the same Article, there is a non-exhaustive list
of measures applied to imported goods which would constitute MEQR 72.
Some indicative measures are73:

“The fixing of less favorable prices for

imported goods than the domestically produced goods, the laying down of
minimum and maximum prices for imported goods only, the exclusion of prices
for imported goods which reflect importation costs, the laying down of
conditions of payment in respect of imported products only, or the subjection
of imported goods to conditions which are different from those laid down for
domestic products and are more difficult to satisfy, requiring , for imported
product only, the giving of guarantees or the making of payment on account,
66

Foster, N., Foster on EU Law, 5th ed, Oxford University Press 2014, p 257.
Wyat, D., & Dashwood A., European Union Law, 6th edition , Hart Publishing ,2011, p, 409.
68
OJ. Sp Edn1970,(I) 17. It provides valuable guidance on the meaning of measures having equivalent
effect.
69
Weatherill,S., Cases & Materials on EU Law, 11th edition, Oxford University Press, 2014. p, 280.
70
Kaczorowska, A., European Union Law, 2th edition, 2010. Routledge- Cavendish. p, 544.
71
Directive 70/50 [1970] OJ L13/29, Art. 2(1).
72
Ibid, Art 2(3)
73
Weatherill, S., Cases & Materials on EU Law, 11th edition, Oxford University Press, 2014. p, 280.
67
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the prohibition or limitation of publicity in respect of imported products only,
or the total or partial restriction of publicity to home-produced products, the
total or partial preclusion of the use of national facilities or equipment in
respect of imported products only, or the total or partial confinement of such
facilities to national producers”74.

2) According to Article 3, the Directive covers “measures governing the
marketing of the products which deal, in particular, with shape, size, weight,
composition , presentation, identification or putting up and which are equally
applicable to domestic and imported products, where the restrictive effect of
such measures on the free movement of goods exceeds the effects intrinsic to
trade rules”75.

The concept of measures having equivalent effect has been defined not only from
secondary legislation (Directive 70/50) 76, but also, further assistance provided from
Court of Justice and specifically from the useful case “Dassonville”77, the so-called
Dassonville Formula 78. According to Dassonville Formula, which considered being the
first case where the European Court of Justice gave its own definition concerning
measures having equivalent effect79. Hence, the Court stated that measures of
having equivalent effect are “All trading rules enacted by member states which are
capable of hindering directly or indirectly, actually, or potentially, intra- community
trade”80.
According to the actual events of the case81, “A Belgian importer of Scotch whisky
was prosecuted for selling whisky with false certificates of origin. He had imported
the whisky from France and in had been difficult to obtain the certificates from the
74

Directive 70/50[1970] OJ L13/29, Art 2(3)
Ibid, Art 3.
76
Foster, N., Foster on EU Law, 5th ed, Oxford University Press 2014, p 256.
77
Case 7/74 Procureur du Roi v. Dassonville [1974] ECR 837.
78
Fairhurst, J., Law of the European Union, 8th edition, Pearson Academic Computing, 2010, p, 577.
79
Kaczorowska, A., European Union Law, 2th edition, 2010. Routledge- Cavendish. p, 545
80
Case 7/74 Procureur du Roi v. Dassonville [1974] ECR 837, para. 5.
81
Fairhurst, J., Law of the European Union, 8th edition, Pearson Academic Computing, 2010, p,583
75
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producers. He argued that the Belgian Law infringed Article 34 TFEU, in that it made
the importation of whiskey from anywhere other than the state of origin more
difficult. The Belgian Court referred the case to Court of the Justice”.
The Court of Justice ruled that,82 “The Belgian regulation constituted a MEQR
because it potentially discriminated against parallel importers (for example traders
who are not authorized/approved dealers of manufacturer of the product or the
holders of intellectual property rights over it, but who lawfully purchase it in a
Member State where the price is lower and sell it in another Member State where
the price obtainable for the some product is higher) who would be unlikely to be in
possession of the requisite documentation” 83.
In order to make the definition of measures having equivalent effect less elusive,
the meticulous analysis of each word of the definition provided from the ECJ is
essential. First of all, pursuant to the “Dassoville” formula, Article 34 TFEU applies to
“all trading rules”, as we can understand the trading rules can be regarded as
national rules, national measures, which can prohibit the trade in the European
Union. However, the Court ruled differently in Kramer84. In this case, national rules
which applied, did not consider as a trading rule, and therefore did not constitute a
measure under the rule of Art 34 TFEU 85.
Furthermore, the phrase “enacted by Member State”, is not always clear and easy to
comprehend. For instance as previously mentioned, Article 34 TFEU applied not only
to the measures derived from States, but also, to the acts provided from bodies
which are not 86. There is an example in the “API”87. Moreover, the phrase “capable
of hindering, directly or indirectly, actually or potentially, intra-community trade”
shows that any kind of measure with potential effect or not, having direct effect or

82

Kaczorowska ,A., European Union Law, 2th edition, 2010. Routledge- Cavendish. p, 545
Ibid, p, 545
84
Case 3/76 [1976] ECR 1279
85
Craig Paul & De Burca, G. , EU Law-Text, Cases and Materials, Oxford University Press, 4th ed. 2007,
668.
86
Horspool, M., Humpreys, M., & Wells,M-Greco, European Union Law, 9th ed., Oxford University
Press, 2014, p.,292.
87
Joined cases 266&267/87 R. v. Royal Pharmaceutical Society of Great Britain, ex parte Association
of pharmaceutical importers[1989] ECR 1295 para.14-15, and C-292/92 Hunermund v.
Landesapothekerkammer Baden- Wurttemberg[1993] ECR I-6787, para. 14
83
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not88. The “Dassonville Formula”, concentrates on the restrictive effect of the
measures and did not provide us with a clear distinction between distinctly and
indistinctly measures, but from this case we have a definition of what constitute an
MEQR despite its broadness.

Distinctly Applicable Measures

As stated before, there are two categories of measures which might put an
obstacle to the free movement of trade, the distinctly applicable measures and the
indistinctly applicable measures89. It is vital to see more examples for further
understanding of distinctly applicable measures. Distinctly applicable measures as
explained before are the measures which are applied only to imported and domestic
goods and there in no application of those measures to domestic goods 90. For
instance the European Court of Justice has been very strict concerning the
discriminatory measures to imports and exports, thus import and export licenses are
prohibited and considered to be MEQR 91.
There is a specific case of the jurisprudence 92. Specifically, the Court has to decide
if Article 34 TFEU applies to “national legislative provisions prohibiting imports and
exports without a license but which in fact are not applied because exemptions are
granted from the prohibition and, where this not so, because the license is always
issued on request”93.
In other words, there is a discrimination, because the importer would have waste
money and spend a valuable time applying for the license and for the paper work
instead of the domestic producer who would not have to do anything of these 94. In
another case, particularly in “Commission v Italy”95 , Italy “had complicated
88
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procedures and extra requirements which of course only applies to the importation
of cars, which meant that their registration was longer, more complicated and more
expensive, compared to the registration of domestic cars” 96. Furthermore, we have a
case of phyto-sanitary inspections only to imported fruits compared to domestically
produced

97

. Of course, there is a substantial case of “Commission v France”98, as

stated before in this case “the fact that a Member State abstains from taking action
or, as the case may be, fails to adopt adequate measures to prevent obstacles to free
movement of goods that are crated, in particular, by actions by private individuals on
its territory aimed at products originating in other Member States is just likely to
obstruct intra-community trade as is a positive act”99.
Moreover, another category of distinctly applicable measures is the promotion of
domestic goods against of the promotion of imported products 100, which constitute
an obstacle to the free trade within European Union. In the case “Commission v
Ireland”101, the Irish Government initiated a campaign which is in favor of buying
domestic products rather than imported goods. Under those circumstances, the
possible hindrance to the free movement of goods it can be considered as MEQR102.
Also, there is case of the different treatment between domestic and imported
goods, which culminated in a reduced volume of sales 103. For instance, in the case
Lucien “Ortscheit GmbH”104, German legislation prohibits the advertising of medical
goods which are not domestic, and had not authorization for commercial transaction
in Germany, despite this, can be imported into Germany. The Court ruled that the
this condition can be regarded as measure of having equivalent effect under the
provision of Article 24 TFEU because the banning of advertising might limit the
volume of imports of medical products, which have not authorization in Germany.
Consequently, pharmacists and Doctors have no the possibility to inform about the
availability of such goods.
96
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Moreover, in the case “Campus oil Ltd”105 , the Irish Government made
mandatory to importers to buy certain amount of their oil supplies from Ireland at
specific prices fixed of course by the Government.
Apart from those cases, there are also other incidents according to which,
national rules giving advantage to domestic goods against of imported goods, as we
can see in these indicatives Cases106: “Commission v. Italy”107, “Openbar
Ministerie”108 , “Commission v. Ireland”109, “Commission v. Germany”110,
“Donckerwolcke v. Procureur de la Republique”111, “Roussel Labaratoria BV v. The
State of the Netherlands”112, “Commission v. Italy”113, “Riccardo Tasca”114, “SapodAudic v Eco-Emballages SA” 115. In the previous cases, national Authorities decided to
enforce Non-financial barriers to imports. As we stated before the concept of MEQRs
has been defined from the secondary legislation 116 and by the Jurisprudence of the
Court of Justice117. Directive 70/50 provides us with the distinction of the measures
having equivalent effect into two categories, the distinctly applicable measures
which apply to imports, but not to domestic goods 118. Consequently, any measure
which make imports (34 TFEU) difficult by discriminating between imported and
domestically produced goods can be considered as a distinctly applicable measures
and constitute an infringement to the free movement of goods 119.
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III Quantitative Restrictions and Measures Having Equivalent
Effect: Indistinctly Applicable Measures
Indistinctly Applicable Measures

As we previously mentioned, apart from the distinctly applicable measures, we
have also the category of the indistinctly applicable measures or nondiscriminatory 120. Thus, in the category of the non-discriminatory measures which
applied to imported and domestic products fall within all national measures 121,
which are not intended to regulate the movement of goods between Member
States, but is worded in such a way as to apply both to imported and domestic
products122. While in this case the indiscriminate measures do not adversely treated
imported products may, however, be erect barriers or make more difficult the free
access to the market of a Member State of products from other Member States 123.
More specifically, the Directive 70/50 124, provide us in Article 3, with the
definition of the indistinctly applicable measures125. Thus, “this Directive covers
measures governing the marketing of products which deal, in particular, with shape,
size, weight, composition, presentation, identification or putting up and which are
equally applicable to domestic and imported products, where the restrictive effect of
such measures on the free movement of goods exceeds the effects intrinsic to trade
rules”126.
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The Cassis Ruling

The Court had the opportunity for the first time to deal comprehensively with the
indiscriminate measures in case “Cassis de Dijon”127. This case concerned the
introduction in Germany of the popular French liqueur (liqueur) with the name
Cassis de Dijon, which is produced from fruits with 15-20% alcohol content128. In
particular, in accordance with national legislation, liqueurs of fruits had to have 25%
as the minimum alcohol content in order to be able to be released for consumption
on the German market. Although, the measure did not clearly discriminate against
French liqueur, it had the effect of excluding the concerned product from the
German market129. The German Government argued that the aforementioned
prohibition has been made for reasons regarding human health and consumer
protection. Finally, a German importer challenged the measure in the national court
on the ground that contradicts Article 34 TFEU. The National Court had referred a
preliminary question to CJEU 130. The Court held that, “where there are no common
rules for the production and marketing of spirits, the Member States have the
possibility to regulate, each in its own territory, these issues. However, barriers to
trade in the internal market arising from different national rules concerning the
production and marketing of the products concerned, it must be accepted, in so far
as is necessary to meet imperative requirements relating in particular to the
effectiveness of fiscal supervision, the protection of public health, fairness in trade
and consumer defense”131. The Court subsequently refused that the requirement for
minimum alcohol content beverages served public health 132, finally ruled that “There
is no valid reason, to prevent the importation of alcoholic beverages, provided that
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legally manufactured and marketed in one of the Member States, in any other
Member States”.133

Key Elements of the Cassis de Dijon Case

With regard to the Cassis de Dijon Case judgment, some remarks are
worthwhile134: First of all, the Court has confirmed that Article 34 TFEU prohibited
the abolition of a series of obstacles resulting from the indistinctly applicable
measures135. The category of the non-discriminatory measures is governed by those
national rules which stipulate the technical specifications of the product and the
marketing of the products which they are required to meet in order to be used on
the national market 136. These settings are, inter alia, the subject of the composition,
weight, color, packaging, dimensions, designation, marking, etc137. These national
arrangements, which vary from country to country, although applied without
discrimination between domestic and imported products, they cause restrictions (socalled "technical barriers") on trade between States.138 The existence of the technical
barriers lays in the fact, that the product is manufactured, usually, in accordance
with the relevant regulations of the country of production and, therefore, required
adjustments to allow for the launch of the product on the market in another of a
Member State139. This has as a consequence the burden of the cost of production of
the product, making the introduction of more difficult or more costly 140.
Secondly, one another significant achievement provided from the Cassis de Dijon
case is the introduction of the principle of Mutual Recognition which put an end to
difficult and ineffective procedure of issuing Directives which harmonize national
133
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standards and standards for the elimination of technical barriers to trade by
establishment the principle of Mutual Recognition141. Pursuant to this principle, “a
Member State may not prohibit the importation and marketing of a product which is
lawfully manufactured and marketed in another Member State, even if its
manufacturing specifications differ from those of importing State”142. Consequently,
on the basis of the principle of mutual recognition 143, a rebuttable presumption is
established that the product, manufactured according to country of origin
specifications is presumed to meet the requirements of the general interest of the
Host country an can be sold on the market in that country without the requirement
of additional settings144. This presumption is based on mutual respect and
acceptance of national regulations of the national trade rules of the Member States,
since they are considered as having a common philosophy to serve the general
interest145. On the basis of the acceptance of this common philosophy of the
relevant measures, it has been accepted by the Court that a national measure
cannot be regarded as mandatory for attaining the objective pursued, if essentially
serves the same purpose as the checks already carried out in the context of other
proceedings in another Member State146. In the conclusion the aforementioned
principle, can ensure the protection of the free movement of goods without the
need for a systematic and detailed harmonization of national technical standards at
European level147. As a result, on the one hand, we have the liberaralizing the
movement of products within European Internal Market and on the other hand, to
preserve the national specificities and the diversity of products, as well as to avoid
hindering the development of innovation 148. In order to facilitate the application of
mutual Recognition on technical specifications, the issuance of the regulation
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768/2008,149 assist the reinforcement of the aforementioned principal considering,
the application of certain national technical rules to products lawfully marketed in
another member states150.
Furthermore, regarding ”the rule of mutual recognition” 151, there are also other
cases applying the aforementioned principle for instance, in the case “Commission v.
France”152, according to the actual events of the case “France had issued a decree
regulating trade descriptions for foie gras and other similar products. The decree
specified a minimum base content of foie gras to permit the use of the name”. The
“rule of mutual recognition” failed to apply allowing similar products which did not
entirely conform to these minimum requirements to be marketed in France. Thus,
from the time that the principle of mutual recognition does not apply, the policy
provided from the French Government constitutes MEQR, which is prohibited under
Article 34 TFEU153.
Moreover, in the Case “Fietje”154, the Court stated that the mandatory use of a
certain name on label could put obstacles to the marketing of goods from another
Member State without the existence of possible justifications 155. Thirdly, the Court
has introduced the concept of “mandatory requirements” which is created through
Jurisprudence156. In particular, the Court has accepted that the indistinctly applicable
national measures, which have the ability to block or impede imports of products,
not covered by the prohibition of article 34 TFEU, if they are necessary to protect
mandatory requirements, whichever way it specializes in the host Member State of
products157. In addition to this, indistinctly applicable measures which breach the
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provisions of Article 34 TFEU must be justified 158. Contrary to the Article 36 TFEU
which contains an exhaustive list of restrictions to the Treaty provisions on the free
movement, the list of the mandatory requirements provided from the Cassis is not
exhaustive159, but is subjected to what may be regarded as a specialization of the
general interest in a given circumstance in a Member State 160. That means in
practice that, there is a possibility for a Member State to proceed with the
justification of the national legislation on the grounds of mandatory requirements
which are not mentioned into the paragraph 8 of the Cassis de Dijon case, according
to which ”mandatory requirements relating to the particular to the effectiveness of
fiscal supervision, the protection of public health, the fairness of commercial
transactions and the defense of consumer”161.
Prior to anything else, it is important to mention that pursuant to jurisprudence of
the ECJ, the “rule of reason” applies only to an indistinctly measures. On the other
hand, the provisions of Article 36 TFEU apply to both indistinctly and distinctly
applicable measures 162.
Hence, in the cases: “Gilli &Andres163”, ‘’Commission v. Ireland164’’ and in the case
“Kelderman165”, the ECJ ruled that the “rule of reason” applies only to non
discriminatory national measures166.

As it mentioned previously, the list of

mandatory requirements is not exhaustive and clearly enumerated in the Cassis de
Dijon case. Despite the fact that further cases have been added new grounds for
derogation as we will see167.

158

Horspool,M., Humpreys, M., & Wells,M-Greco, European Union Law, 9th ed., Oxford University
Press, 2014, p., 302.
159
Craig, P & De Burga,G., EU Law: Text, Cases and Materials, 5th Edition, Oxford University Press,
2011 p.677.
160
Ibid, p., 677.
161
Kaczorowska,A., European Union Law, 2th edition, 2010. Routledge- Cavendish. p, 552.
162
Craig, P& De Burga,G., EU Law: Text, Cases and Materials, 5th Edition, Oxford University Press, 2011
p.678.
163
Case 788/79 Gilli and Andres [1980] ECR 02071.
164
Case 113/80 [1981] Commission v. Ireland ECR 1625.
165
Case 130/81 [1981] ECR 527.
166
Craig, P& De Burga,G. EU Law: Text, Cases and Materials, 5th Edition, Oxford University Press, 2011
p.678.
167
Kaczorowska,A., European Union Law, 2th edition, 2010. Routledge- Cavendish. p, 555.

-23-

To begin with, one of the possible occasions to justify national measures which
could breach the provisions of Article 34 TFEU, is the protection of the consumer168.
A landmark case as regarding the consumer’s protection is the “German Beer
case169”. In this case “Germany prohibited the marketing on its territory of beer
lawfully produced and marketed in other Member States if the beer failed to comply
with the provision of the Beer Duty Act 1952, in particular the sections 9 and 10 of
this Act. Under this law only drinks which complied with the German Act could be
sold as Bier, and this meant that the term could be used only in relation to those
drinks which were made from barley, hops, yeast, and water170”. Hence, all the other
drinks which have not being manufactured according the aforementioned
prerequisites, cannot be considered as Bier. In addition to this, the German
Government argued in favor of its position that “it was necessary to protect the
German consumer who associated the label Bier with beverages made exclusively
from the stated ingredients171”. The ECJ ruled that German law breached the
provisions of the Free Movement of Goods (Art 34 TFEU), despite the fact that the
Court accepted the heavy beer consumption of German people and some of
protection was suitable. However, the Court stated that, the measure was not
proportionate with the purpose172. Also, in the series of cases173, the same approach
followed by the Court for example in the “De Kikvorsch Groothandell-import-export
BV”174. Specifically, here, the Dutch Government prohibited the importation of
German Beer “because of rules concerning the level of acidity and because of alleged
confusion from information contained in the label concerning the strength of the
original wort used in the production of beer, creating confusion In respect of the
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indication of alcoholic strength175”. Moreover, in the case “Fietje”176, the Court
stated that the mandatory use of a certain name on label could put obstacles to the
marketing of goods from another Member State and would therefore the
justification on the grounds of the consumer protection is obligatory.
Considering, the fairness of commercial transactions, there is an overlap with the
consumer protection177. Thus, the fairness of commercial transactions as a
mandatory requirement has been used to explain national measures which want to
deal with not fair marketing practices.178 For instance, in the Cassis de Dijon case, the
German Government argued that a minimum alcohol content of 25% can be justified
on the ground of fairness of commercial transactions 179.
The introduction of the French liqueur to the German market with lower alcohol
content, it would have been gained an unfair competitive advantage, because tax on
alcohol content constituted the greatest proportion of the cost of the product 180.
Hence, the drink from the French would be taxed with the lower rate because it has
a lower content of alcohol181. As we know the above argumentation was not
accepted from the Court 182. Also, an intervention of the fairness of commercial
transactions there in the case “Prantl183”
Regarding the effectiveness of the fiscal supervision, the case “Carciatti184” is
indicative185.

Concerning the issues about the public health, these issues are often dealt with
under Article 36 TFEU, but also, the protection of public health is included under
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“the Rule of Reason” 186. For instance, in the cases: “Commission v. Germany187”,”
Sandoz188”, “Motte189”, “Muller190”. According to the actual events “A second rule of
a German Law was challenged in the German Beer case. Under the German
Foodstuffs Act 1974 there was an absolute ban on the marketing of beer which
contained additives. In essence this ACT prohibited non-natural additives on public
health ground191”. The Court rejected the ACT 1974 and stated that “the prohibitions
on the marketing of products containing additives authorized in the Member States
of production but prohibited in the Member State of importation must be restricted
to what is actually necessary to secure the protection of public health applying the
principle of the proportionality192. Also, the Court ruled that “the use of a specific
additive which is authorized in another Member State must be authorized to the
other Member State, thus the additive does not present a risk to public health” 193. As
regarding the Public health there would be more extensive analysis, in the chapter of
mandatory requirements under the provisions of Article 36 TFEU.
Apart from the mandatory requirements derived from the paragraph 8 of Cassis
de Dijon, the Court has recognized further categories of derogations of the Article 34
TFEU194.
1) The protection of the social-cultural identity of a Member State 195
2) The improvement of working conditions196
3) The maintenance of press diversity197
4) The prevention of Fraud198
5) The protection of young persons 199
6) The protection of fundamental human rights200
186
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7) The protection of Environment201

Furthermore, one of the main elements of the Cassis de Dijon is the introduction
of the principle of proportionality 202, It is very vital principle according to this every
deviation from the provisions of article 34 must not only be justified but also comply
with this principle. From the case “Commission v. France”203, The Court identified
that “The Member States must comply with the principle of proportionality. The
means which they choose must therefore be confined to what actually is necessary to
ensure the safeguarding of public health or to satisfy overriding requirements
regarding, for example, consumer protection, and the must be proportional to the
objective thus pursued, which could not have been attained by measures less
restrictive of intra-community trade”. Furthermore, there are other cases in which
the application of principle of proportionality has been regarded very important 204.
For instance, in case “Commission v. Ireland205”, “The Court took the view that the
interests of consumer an fair trading would have been adequately protected if it were
to left to domestic manufacturers to take appropriate steps, such as affixing, if they
so wished, their mark of origin to their own products of packaging. The requirement
to stamp ‘Foreign’ was not reasonable, it was disproportionate”. Moreover,
According to the Case “Rau”206 , there is an example of the requirements of
proportionality that any measure should be met.207 The Rau Case concerns “A
Belgian legislation which prohibited the marketing of margarine that did not conform
to a particular shape. This rule had a clear protective effect and was an obstacle to
marketing to importers. The Belgian government argued that the measure was
necessary for consumer protection. The Court of Justice ruled that if a Member State
200
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has a choice between various measures to attain the same objective, it should the
measure that least restricts the free movement of goods. In this case, consumers
might have been protected and informed that the product was margarine by other
measures that would have constituted less of an interference with the free
movement of goods, such as labeling. Therefore the rules contravened Article 34” 208.
In addition to this, the “Familiarpress209” case has to do about a prohibition imposed
by the Austrian government “on the sale of periodicals containing prize, puzzle
competitions or games, which the Court of Justice regarded as impairing access of
imported periodicals to the market of the Member State in question and as
constituting in principle a measure having equivalent effect”210. Despite that fact, the
Court mentioned that “Maintenance of press diversity may constitute an overriding
requirement justifying a restriction on the free movement of goods211” Also, the
Court stressed the fact that “such diversity helps to safe guard the freedom of
expression, as protected by Article of 10 the European convention of Human and
fundamental rights212”. As regarding the principle of proportionality the Court held
that “it must be determined whether a national prohibition such as that in issue, is
proportionate to the aim of maintaining the press diversity and whether that
objective might not be attained by measures less restrictive of both intra-Community
trade and freedom of expression213” The above indicatives cases, highlight the
importance of the aforementioned principle concerning the application of “Rule of
reason214”. Lastly, as expressly stated by the Court, the principles developed in the
Cassis de Dijon judgment apply only in the absence of harmonized rule on the part of
the Union215. However, if there is harmonized legislation, Member States may
impose additional requirements only in the context of partial harmonization216.
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Finally, The Cassis de Dijon case, in conjunction with the Dassonville, created the
conditions for ensuring the free movement of goods and gave new impetus to the
internal market integration process217. However, it has greatly expanded the scope
of Article 34 TFEU so that any national measure regulating trade could be considered
as having a negative effect on imports and therefore can be classified as a measure
having an effect equivalent to a quantitative restriction 218. As a result, there is a
danger of each of the national measure to be characterized as measure having
equivalent effect which is prohibited, even though the measure in fact did not have a
real link or at least did not have strict link with cross-border transactions and,
consequently, would have been placed under the exclusive competence of the
Member States219.
Furthermore, the broad interpretation of the concept of measures having
equivalent effect in from Article 34 TFEU has prompted many undertakings to
challenge any national provision which they considered to be contrary to the
provisions on the free movement of goods because it generally affected trade and,
therefore, could have an impact, indirectly and potentially, on cross-border trade220.
This led to the Court being overwhelmed by cases whose subject-matter was
national regulations affecting in essence trade on the national market and which
could, on the contrary, be regarded as an impediment to the cross-border trade221.
Indicatively, a typical example was the opening of stores on Sundays and the
opening hours of shops. The Court was overwhelmed by cases with this particular
subject, especially from the United Kingdom 222, because traders considered that the
ban on the opening of stores on Sundays was contrary to the free movement of
goods223.
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Nevertheless, in these cases the Court did not accept, for socio-economic
reasons224, that the national measures relating to Sunday's working hours were
subject to the prohibition in Article 34 TFEU, the Court's positions on it were not
entirely vivid, with the consequence of confusion about what is happening in these
cases225.
Generally, the jurisprudence of the Cassis de Dijon was a landmark and provided
us with vital information in order to comprehend more meticulously the definition of
MEQRs226. The Cassis principle focused on indistinctly applicable measures and the
Court confirmed that Article 34 TFEU applied also to non-discriminatory national
measures which can hinder the intra-trade. Moreover, one of the most substantial
achievements was of course the principle of mutual recognition according to which
products which have been lawfully produced and marketed in one Member State
can be introduced without further restrictions into other Member States, and of
course the rule of reason, as has been explained. Apart from the above substantial
cases, we will see what can be considered as MEQR relating to selling arrangements.

Keck and Mithouard Judgment

The Court attempted to limit the scope of application and restrict the broad
interpretation of Article 34 TFEU and reconsidered its previous cases law by issuing
the signature case concerning certain selling arrangements, the Keck and
Mithouard227 . According to this case, a French law of 1986 which prohibited the
resale of products at a lower price than the market, i.e resale at a loss228. Keck and
Mithouard, heads of two large department stores, were prosecuted for violating the
relevant French law. The defendants have argued that this general ban is
224
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contradicted to Article 34 TFEU 229. The French court has referred a preliminary
question to the ECJ. The Court firstly mentioned, that such a measure “is able to
restrict the volume of sales, and hence the volume of sales of products from other
Member States, in so far as they prohibit operators to use a specific method of
promotion of their products. For this reason, it is necessary to explore further
whether this setting can be regarded as a MEQR”230. The Court then considered that
it was necessary to review and clarify its case law in view of the increasing tendency
of traders to rely on Article 34 TFEU to challenge any rules that have the effect of
restricting their commercial freedom 231. Thus, referring to the judgment in Cassis de
Dijon, the Court in paragraph 15 of the Keck judgment describes that on the basis of
that decision,” measures having equivalent effect are all obstacles to the free
movement of goods, where they are the consequences of applying rules that lay
down requirements to be met by such goods, such as: name, form, dimensions,
weight, composition, presentation, marking, packaging232” But, after the Court
stated that: “However, contrary to what has previously been decided, the application
to products from other Member States of national provisions restricting or
prohibiting certain selling arrangements is not such a hinder directly or indirectly,
actually or potentially, trade between Member States within the meaning of the
Dassonville judgment, provided that those provisions apply to all affected traders
operating within national territory and provided that they affect in the same manner,
in law and fact, the marketing of domestic products and those from other Member
States233” Furthermore, the Court ruled that “Where those conditions are fulfilled ,
the application of such rules to the sale of products from another Member State is
not by nature such to prevent their access to the market or to impede access any
more that it impedes that access of domestic products. Such rues therefore fall
outside the scope of 34 TFEU 234”.
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Consequently, the Court, in its attempt to limit the broad interpretation of the
concept of measures having an effect equivalent to a quantitative restriction,
introduces a crucial distinction between, on the one hand, rules relating to the
products themselves such as size, weight, labeling and so on, which these
arrangements are still treated on the basis of Cassis de Dijon jurisprudence and,
therefore, fall under the prohibition of article 34 TFEU 235. On the other hand,
regulations relating to forms of sale, marketing and promotion of products which do
not fall within the scope of Article 34 TFEU unless they apply to all undertakings and
have the same effect on domestic and imported products 236. However, if these two
conditions do not apply cumulatively, the selling arrangements will also be
considered as measures having equivalent effect and will therefore be prohibited 237.
Although there is no clear interpretation either of the concept of measures relating
to the products themselves (ie product requirements) or of the concept of measures
relating to the selling arrangement of the products, the Court has nevertheless
provided certain indications that help to distinguish between these two categories of
measures238. An arrangement could be considered to be related to the products
when it requires that certain characteristics of the product or its packaging or
labeling. That is, an arrangement that requires adaptation to the production of the
product239, while sales are related to how products are sold or promoted 240.
It is worth to note, that the demarcation between the two categories is
sometimes a rather difficult process, resulting in a legal security problem. This is one
of the elements of the case Keck and Mithouard, which have been strongly criticized
by a significant portion of science 241. There are difference cases in the jurisprudence
concerning an indistinctly applicable measure which relate to the characteristics of
the product and indistinctly applicable measures relate to the selling
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arrangements242. For example, in the case “Schwarz243, which concerned an Austrian
provision prohibiting on the ground off health reasons basis the automatic sale of
unpacked chewing machines. The Court held that that provision was a selling
arrangement but a requirement relating to the production of the product on the
ground that importers wishing to sell the products in question in Austria were
obliged to pack them because were sold without packaging in the country of origin.
Since the packaging should reasonably be made by the producers of the products in
question, they would have to adapt their production process to pack the products
concerned if they wanted to export them to Austria 244. Also, in the case “Dynamic
Medien Vertriebs245” the Court described as a product requirement a provision
prohibiting the sale of digital DVDs without the age limit, since that provision was
linked to the packaging of the product, although it restricted that method of sale 246.
Furthermore, in the joined cases “C 158 and 159/04 Alfa Vita Vassilopoulos AE 247”
the Court ruled that national regulation required supermarkets to sell the so-called
'bake off' products (quick defrosting and reheating or baking, within points sales of
pre-cooked and frozen products), on the same terms as those applicable to a
method for the complete preparation and marketing of bread and traditional
products bakery248. The Court refused to consider the rules in question as selling
arrangements because it followed the relevant Advocate-General's judgment and
considered that the requirement of the national rules related to the process of
producing and baking bread and therefore related to the inherent characteristics of
the product. That regulation was therefore a MEQR. But, the Court in case
“Morellato249”decided differently. In particular, the Italian legislation provided that
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the merchant of bread derived from frozen and pre-baked bread would have to
place it in a special paper bag prior to sale, the relevant indication 250. The Court
ruled that aforementioned provision concerned a selling arrangement because the
product concerned was imported without having completed the production process,
and to be sold had to undergo some processing 251. The aforementioned cases has
shown the difficulty to distinguish whether a national measure is a form of a selling
arrangement and when is not.

Regardless of the above difficulty, the case-law of

the Court has in general set out a list of measures under the concept of selling
arrangements, some of the indicatives cases are 252: National rules on product price
control, such as sale at a loss or pricing 253, National arrangements concerning the
time of sale of the products 254, National arrangements concerning the place of sale
of the products and who can sell the products 255, National rules on advertising as a
means of promoting products256, National regulations concerning the terms and
method of selling the products, such as sale of products at a distance or offpremises257.

The Gourmet Case

The case “Gourmet258” has to do about a Swedish legislation prohibiting the
advertising of alcoholic beverages to the general public. One publisher has
questioned this regulation, on the basis that put obstacles to the free movement of
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products and services259. In its decision, the Court, stated that “national provisions
restricting or prohibiting certain selling arrangements, they must not be of such a
kind as to prevent access to the market by products from another Member State or to
impede access any more than they impede the access of domestic products260” and
continued that “It is apparent that a prohibition on advertising such as that at issue
in the main proceedings not only prohibits a form of marketing a product but in
reality prohibits producers and importers from directing any advertising messages at
consumers, with a few insignificant exceptions261”. Finally the Court ruled that “Even
without its being necessary to carry out a precise analysis of the facts characteristic
of the Swedish situation, which it is for the national court to do, the Court is able to
conclude that, in the case of products like alcoholic beverages, the consumption of
which is linked to traditional social practices and to local habits and customs, a
prohibition of all advertising directed at consumers in the form of advertisements in
the press, on the radio and on television, the direct mailing of unsolicited material or
the placing of posters on the public highway is liable to impede access to the market
by products from other Member States more than it impedes access by domestic
products, with which consumers are instantly more familiar 262”. As a consequence,
this regulation was caught by Article 34 TFEU 263. It is vital to mention that, all
advertising rules could not be considered to have a restrictive element, so they fall
within the scope of Article 34 TFEU but, as the Court has held, depends on the
nature of the product and its link to traditional social practices264. On the other hand,
it is clear that the distinction between product requirements and selling
arrangement is not always a safe criterion for a provision to be regarded as not
falling within the scope of the Treaty provisions on the free movement of goods 265.
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Restrictions concerning the product of use

The Court has recently introduced a new category of measures having equivalent
effect to a quantitative restriction: restrictions on use. Restrictions on use stem from
national regulations that allow the sale of a product but impose restrictions on its
use. These limitations may be related to purpose, time, extent, or type of use266. For
example, in the case “Commission v Portugal267”, which concerned a Portuguese
regulation prohibiting the use of color film on car windows, the Court accepted that
any interested parties, traders or individuals, knowing that they are prohibited from
applying the films to the windows of cars, have no interest in buying them, with the
consequence that the legislation at issue is inconsistent with Article 34 TFEU 268.
Moreover, in the case ”Mickelsson and Roos269”, which concerned a Swedish
legislation prohibiting the use of jet skis in places other than general navigation or
waterways for which local authorities have adopted provisions permitting their use.
Therefore, the Court held that, given that the navigation channels were intended for
the movement of large commercial vessels and thus the use of jet skis was
dangerous, the rules in question greatly restricted their use, which has the effect of
hindering the effective access of those products to the Swedish market. 270.

IV Quantitative Restrictions and Measures of Having Equivalent
Effect on Exports

Apart from the prohibition of QRs and MEQRs on imports, the Article 35 TFEU
prohibits also the QRs and MEQRs on exports. Nevertheless, the case law relating to
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exports is considerably less than the case law which appeared to imports 271. Firstly
as regarding the prohibition of QRs under Article 35 TFEU it is vital to examine case
“Etablissements Delhaise”

272

. The case concerns an order of Spanish wine from a

Belgian Company and a quota which imposed from the Spanish Authorities to the
amount of wine which is available for exports and not to the circulation of this wine
at the domestic level273. This can be regarded as a QR and is prohibited under the
Article 35 TFEU. In addition to this, in case “Hedley Lomas274”, the Authorities in the
United Kingdom imposed a ban to live animal exports to Spain, the argumentation of
United Kingdom has to do about the protection of animal life under the provisions of
Article 36 TFEU but without result. There are also other cases like the
“Dusseldorp”275 , “Thompson”276 and so on.
Furthermore, an example of a case relating to the application of Article 35 TFEU
concerning the prohibition of MEQRs provided from the case “Bouhelier”277. This
case concerns quality inspections which were only imposed on exports and not to
the goods sold domestically 278. Moreover, in the case “Jorgeneel Kaas”279 , Cheese
exporters required under the Dutch Law to have an export license which can be
regarded as an infringement to Article 35. In addition to this, in “Jersey Potatoes” 280,
the Court stated that any obstacle to the movement of potatoes from Jersey to the
United Kingdom was contrary to the provisions from Article 35 TFEU 281.
Furthermore, it is substantial to mention the case “Groenveld282”, was a landmark
case, the Court stated that national measures can be regarded as MEQRs, if three
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requirements are met283. First of all, “the object or effect of the measure is the
restriction specifically of patterns of exports284”, secondly, “the measure gives rise to
difference in treatment between domestic trade an export trade 285”, thirdly, “by
virtue of the measure, a particular advantage is provided for national production or
for the domestic market of the state in question, at the expense of the trade or
production of other Member States286”.

V Grounds of Derogation under Article 36 TFEU
Prior to anything else, as has already mentioned in the previous chapters, the free
movement of good is substantial and should not be obstructed. However, freedom
of movement may be restricted in order to protect legitimate interests of the
Member States287. Also, in the previous chapters, as has already be considered the
jurisprudence of the Court has extended the grounds for exceptions to freedom of
movement by recognizing overriding reasons of the public interest. Apart from
these reasons, the Article 36 TFEU contains reasons which Member States could
invoke to justify national measures restricting cross-border trade. These are: public
morality, public order, public safety, the protection of the health and life of humans
and animals or the protection of plants, the protection of national treasures
possessing artistic, historical or archaeological value and the protection of industrial
and commercial property288. As regarding the difference between the grounds for
exemption under Article 36 TFEU and those of mandatory requirements in the
general interest is that the former are able to justify indistinctly and distinctly
applicable measures, whereas the latter may only justify the national measures
which applied only indistinctly289. Furthermore, both categories of grounds for
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exemption are subjected to the principle of proportionality 290. It should also be
mentioned that the grounds for exemption cannot be invoked if there is EU
harmonization legislation291. However, if the relevant EU legislation concerns partial
harmonization, in these relevant cases the legislation itself allows Member States to
maintain or even take stricter measures to protect the general interest, provided
they are compatible with the provisions of the Treaty292. Article 36 TFEU therefore
grants Member States the right to derogate from the provisions on the free
movement of goods in order to meet important public interest grounds. There are
provisions of this article which are important to be further explained. First of all, the
provided list of the aforementioned article is exhaustive293. Also, it is worth to
mention that they cannot be justified on the basis of Article 36 TFEU, purely
economic considerations, for example, the need to ensure the balance of payments,
the reduction of public expenditure or the survival of an enterprise 294. This can be
exemplified by the cases: “De Peiper295, “Duphar296”, “Evans Medical297” and so on.
Moreover, it is vital to refer that, the derogations from the free movement of goods
under the Article 36 TFEU, they must not apply arbitrary discrimination or a
disguised restriction on trade between Member States for instance, must not be
protectionist298. Moreover, the burden of proof that a national measure fulfills the
conditions to be exempted from the prohibitions in Articles 34 and 35 TFEU is borne
by the Member State invoking the measure299.
More specifically, the categories of derogation which are justified under the
Article 36 are the following 300:
Public morality
Member States are free to shape their own perceptions of public morality. In
most cases, the Court is ready to accept national measures restricting cross-border
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trade on the grounds of public morality, such as national measures restricting the
import of pornographic material or objects of erotic content as we can see in “Henn
and Darby301”. On the other hand, if the products in question are freely circulated on
the domestic market, any restriction on imports on grounds of public morality is not
acceptable under Article 36 TFEU and is considered to be prohibited, as exemplified
in “Conegate302”.
Public Policy and Public Security
Regarding the invocation of public order by Member States, it should be noted
that the Court has rarely accepted this exception 303. In particular, in the case
“Regina304” which concerned the United Kingdom ban on the import and export of
gold collector coins (which were considered to be goods), the Court held that this
was justified on grounds of public policy because it was intended to protect the right
to coinage, which is traditionally considered to be fundamental interest of the
state305. As regarding the invocation of public security, this exemplified from the
cases “Campus oil306”, which concerns an Irish law requiring oil importers to
purchase 35% of their oil needs from the national oil company at fixed prices, the
Court considered that the measure was justified on the basis of public security
because it maintained Ireland would have a viable refinery and would be able to
negotiate long-term contracts that would meet supply needs in times of crisis 307.
Moreover, in the case “Cullet308”, we had an unsatisfactory attempt as concerning
the invocation of Article 36 TFEU. A relevant Case is the “Commission v. Greece309”,
where the Court accepts that the maintenance of a stock of petroleum serves the
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public safety but conclude against Greek measures owing to the fact that the
principle of proportionality is not met 310.

Protection of the Health and Life of humans, animals and plants

The protection of the health and life of humans and animals is the most used
reason for exemption invoked by Member States to justify restrictions on the
circulation of products 311. The Court accepted that Member States, in the absence of
harmonization, is competent to decide on the level of protection of human health
and life, which intend to ensure and whether to require prior authorization for the
marketing of products312. This is exemplified by the following cases “Alfa vita
Vasilopoulos313”, “Harpegnie314”. However, the measures taken should be limited to
the level required for the servicing of the relevant objective of protection of health,
i.e., must respect the principle of proportionality 315. This exemplified more
meticulously by the case ”Deutscher Apothekerverband316” Moreover, these
measures must be sufficiently documented, providing all the necessary scientific
data, medical reports and general information about the risk alleged by the Member
State317. This can be exemplified from the cases: “Commission v. Italy318” and
“Commission v Germany319”. Also in the cases “Sandoz320” and “Bellon321”, Member
states have the discretion to require prior authorization for the circulation of
310
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additives and vitamins or other food processing aids, or foods in the manufacture of
which additives are used, taking into account all the requirements of the free
movement of goods within a Union 322. Furthermore, the Court has accepted in the
case “National Farmer323”, that according to the precautionary principle where there
is doubt as to the contribution or the importance of risks to human health, Member
States may take protective measures without having to expect to fully prove the
reality and seriousness of the alleged risks to public health 324. However, Member
States should, before taking the necessary measures, conduct a meticulous health
risk assessment, which should be based on the most reliable scientific data and the
results of international scientific research325. As it can be exemplified by the case
“Commission v Netherlands326”.

Protection of industrial and commercial property

Article 36 TFEU allows derogation from the provisions on the free movement of
goods on grounds of the protection of industrial and commercial property. The
concept of industrial and commercial property under Article 36 TFEU includes trade
name, trade mark, patent and technical knowledge, industrial design and so on. In
addition, Article 36 TFEU also protects intellectual property rights327. The
jurisprudence of the Court in its attempt to balance on the one hand the mobility of
the products and market integration in single European market, on the other hand
respect for the rights of the recipient industrial and commercial property rights in
the exclusive production and marketing of the protected product, has introduced
two principles, on the basis of which it accepts the existence of the right but restricts
its exercise328. The first principle is the principle of protection of the specific subject
322
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matter of industrial or commercial property rights, On the basis of this principle, the
proprietor of the trade mark has the exclusive right to use the mark for the putting
into circulation of the protected product for the first time 329 as well as the right to
protect the trademark from illegal use by unauthorized user. This exemplified by the
“Centrafarm330”. Also, in the case “Sterling Drug331”, the proprietor of the patent has
the exclusive right to use his invention to produce and place of the protected
product for the first time on the market (either directly or by granting a licence to a
third party), as well as to oppose against any infringing his/her right332. The second
principle is the principle of exhaustion of the right of industrial and commercial
property333. Concerning the concept of industrial and commercial property, this
exemplified by the “GEMA334”.
Protection of national treasures possessing artistic, historical or archaeological
value

The aim of this derogation is uncertain, so there is no case law335.But, in case
“Commission v Italy336. The Court stated that the application of QRs is the most
effective way to protect national treasures, something which has been recognized
also from administrative Court in French 337. Moreover, secondary legislation such as
Regulation 3911/92/EEC may be applied 338.
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VI Conclusion

From the previous analysis, as has been noted, apart from the fiscal barriers to
the free movement of goods, the mobility of the products within Union is also
hampered by quotas and other barriers of a non-monetary nature. Such measures
belong to the category those relating to the technical content and presentation of
the products, as well as their use. Therefore, in order to liberalize cross-border trade
in goods, Articles 34 and 35 TFEU provide for the prohibition on the use by Member
States of quantitative restrictions or measures having equivalent effect, to limit
imports or exports of products.
The Court has broadly interpreted this meaning of measures having equivalent
effect, to include any national measure capable of directly or indirectly, actually or
potentially, the access of a product to the market of a non-Member. These measures
are also covered by the indiscriminately implemented measures, as well those which
restrict the use of the product. On the other hand, they are not considered
equivalent result in those national measures, which are considered to be sales of the
product, as long as they are not are discriminatory.
More specifically, the free movement of goods is one of the most important
pillars within European Union which improves and contributes to the creation of
internal market in the European territory with the abolishment of any kind of
obstacles to the free trade. In addition to this, it can be inferred that a Member State
can legitimately restrict the free movement of goods on the internal market in only
two ways, either by highlighting one of the exceptional reasons of Article 36 TFEU, or
by invoking the mandatory requirements which provided under the Cassis de Dijon
Principle.
In both cases the concepts are interpreted restrictively and the principle of
proportionality and the principle of non-discrimination should not be breached.
Furthermore, Member states should operate in accordance with the spirit of the
Treaties and not cause disruptions with their practices to the fundamental economic
principle of open market and to the competition between Member States.
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